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other recognized justification 
DETERMINATION 


Amendment of Order 
Where petitioners requested that Secretary void amendment to Order 


No. 61 and that they be exempted from complying with amendment, 
it is determined that certain allegations contained in petition be 
denied as (1) soundness of the Secretary’s findings and of his regula- 
tion based on them and embodied in order, (2) effect of regulations 
of Office of Price Administration fixing prices at which petitioners 
can sell their products, and (3) evidence as to handlers’ margin or 
resale prices are not proper matters to be heard in a proceeding under 
section 8c (15) (A) of act, and it is further determined that hearing be 
granted petitioners as to validity of amendment which raises 
question as to whether certain obligations imposed upon petitioners 
by order are in accordance with law 
Denial of Hearing 

Where petitioners complained of application of Order No. 41, regulating 
handling of milk in Chicago, Illinois, marketing area, by Federal 
Milk Market Administrator to petitioners, and allegations in petition 
are insufficient because (1) too vague to serve as specifications of 
interpretations or applications of order, (2) fail to give full statement 
of facts, (3) petition would have to be supported by general evidence 
which was introduced or could have been introduced at hearings 
preceding issuance and amendment of order, and (4) petition is not 
verified by petitioners, it is determined that no hearing shall be 
held on petition 

Where petitioners complained of application of Order No. 41, regulating 
handling of milk in the Chicago, Illinois, marketing area, by Federal 
Milk Market Administrator to petitioners, and allegations in petition 
are insufficient because (1) being too vague to serve as specifications of 
interpretations or applications of order, (2) fail to give full statement 
of facts, and (3) petition is not verified by petitioners, it is determined 
that no hearing shall be held on petition 
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DIsMISSALS Page 
Failure to Appear 
Where hearing was opened by presiding officer at appointed time and 
place and members of Office of Solicitor of Department appeared for 
Food Distribution Administration, but petitioner failed to appear, it is 
held that petition should be dismissed and relief requested denied. 657,658 
Order of, based on— 
CU NION iss 5 5 5 5 5 os a leew adh oss SRE 4, 45, 108 
denial of relief requested by petitioner 3,44, 
80, 85, 107, 148, 173, 327, 328, 331,378, 379, 383, 385; 483, 566, 657, 658, 662, 663 
inaction of petitioner 
readjustment in accounts made by market administrator 
withdrawal of petition because of administrator’s reversal of ruling 
complained of 
Supplemental Petition 
Where in original petition to terminate or suspend marketing order 
regulating handling of oranges grown in the States of California and 
Arizona, validity of marketing order when issued was not questioned, 
but it contended that said order no longer tends to effectuate 
declared policy of act, and it appears that supplemental petition 
merely restates the contentions of original petition, it is held that 
supplemental petition is devoid of any question which may properly 
be considered in a proceeding under section 8c (15) (A) of act, and, 
therefore, it is ordered that the supplemental! petition be dismissed. . 
Errors IN PAYMENT 
Offset of overpayment as a matter of settlement between handler and new 
producers 
EsToPpPrEL 
Consideration of question of, with reference to market administrator’s 
withholding of market service payments as not essential for decision... . 
EVIDENCE 
Admissibility of, as to handlers’ margins in hearings under section 8c (18) 
of act. ... 
Admissibility of entire promulgation hearing record 
Admissibility of, to sustain burden of proof as to use of milk after unfavor- 
able decision 
Burden of Proof as to— 
applicability of study made by administrator’s office to preceding period. 653 
claim of Class IV milk utilization 
Effect of contradiction in record relating to findings of fact 
Effect of contradictions in evidence and stipulations as reported in transcript. 147 
Effect of discrepancies in records 
Exclusion of, relating to— 
findings of Pennsylvania Milk Control Commission 
investments of petitioner and their effects upon financial operations 
of its milk business 
Expert testimony of milk technicians as 
Facts failing to show— 
individual handler pool is unsupported, arbitrary, unreasonable or a 
burden upon interstate commerce 
random sampling method as unrepresentative of monthly distribution. . 
two buildings constitute one plant 
unlawful discrimination 
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Facts showing— 


Interstate Commerce Commission has not recognized any highway 
distance from petitioner’s plant to New York City for rate-making 


RU GAS BOE Ss IE EO A OS bd 172 
justification for classification of milk.......................0000- . 2 
quality of direct-shipped milk as not inferior to milk received first in 

SEO OOUNEIY 50> 08.2 ste Renee ek Kop ae ean as RAPT EE HE PRP RR es ss int 
soundness of random sampling method of butterfat................. 566 

Household Goods Mileage Bureau Guide No. 3as...................... 172 

Inadmissibility of, as to handlers’ margins in proceeding under section 

Ba7liS) 1A) wiiaete SS. PAS A I 557 

Lack of, to show— 

RE eM MNOn NARI RIG AIR oor. 5 ood gone oad RSA He OEE i abso 105 
premises constituted second plant................ cc ec eee eee eeeee 83 
retroactive interpretation of term plant applied to certain premises by 

MAUL AUN GENET ss OTS. FSO, RO I OI aes 84 
sale of milk was made in contemplation of particular use............ 83 

PAS AHOOONIG BOE sO. RS ER. PD PER BS Ans oe 78 

Restriction of, on question of discrimination, arbitrariness, and unreason- 

NBDE LeU ARES 2, SOU MEI 00, TOE UBT, EU vv os 106 

Separation and allocation of evidence among several causes of action for 

purpose of exclusion and admission. ............... 2.00.0 ce cece eeeee 106 
Teativume:asto highway mileage’as): 2.5 26s. 172 
Finpines or Fact 
Findings and determinations made by Secretary in issuance of.......... 554 
Effect of inadequacies in record relating to..................-.eee ee eeee 147 


Goop Fair 
Question of payment in accordance with provisions of Order as not affected 
DY MORNIN OR REROINOIOL 5 1.6L PO CAO IAT Te 383 
Violation of order as not excused by exercise of..................0.00005 43, 80 
Hanpiers’ Margins 
Inadmissibility of evidence as to, in proceeding under section 8c (15) (A) 
BBR bee sie ss Fein NATE OA SE OE Ie, 557 
JURISDICTION OF SECRETARY 
Regulations of Office of Price Administration as not within purview of, in 


proceeding under section 8c (15) (A) of act......... 20.0... 0 cece eee ee 556 
“METHOD oF TAKING THE SAMPLE”’ 
ametiea Biiemi) B tc re sdy Sas POEL, ABR LADS I ews 654 


Orver No. 27 (New York) 
Classification of Cream 
Since control or operation of premises by handler is proper criterion 
in determining whether they constitute a plant, it is held, on evidence 
disclosed, that market administrator’s ruling that Fairmont premises 
were operated as a plant and his consequential classification of cream 
in accordance with its disposition at that plant, rather than its actual 
utilization, should not be disturbed................... 0.000 cece 80 
Freight Zone Differential 
Since Order No. 27 bases freight zones on distances to New York City 
and not to the destination point in city of the milk shipped, and 
petitioner has failed to show that even under any such zoning its 
plant should be assigned to the 211-220 mile zone, it is held that 
market administrator gave a legitimate construction of order by 
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OrperR No. 27 (New Yorx«)-—Continued Page 
Freight Zone Differential—Continued 
assigning petitioner’s plant to the 201-210 mile zone, because where 
highway mileage distance governs, it is the distance to New York 
City that is specified, and it seems reasonable that central point in 
New York, such as Columbus Circle, be selected to determine 
highway mileage distance for a freight zone differential 
Market Administrator 
Rulings of, not sustained as to— 
determination that handler’s buildings constitute one plant 
disallowance of market service payments 
Market Service Payments 
Where petitioner owned milk plant equipped only for receiving milk 
from producers, and a small building 18 feet distant from the main 
plant where cheese-making operations were conducted entirely, for a 
certain period, by petitioner’s affiliate, and market administrator 
disallowed petitioner’s claim for market service payments on ground 
that two buildings constituted one plant, it is held that in absence of 
showing of fraud or some other recognized justification for disregard- 
ing the corporate entity of the affiliate, it could not be assumed that 
petitioner controlled activities in small building, and market admin- 
istrator is directed to allow petitioner’s claim 
Plant 
Meaning of word 
Orper No. 34 (LowELtit-LAWRENCE, MASSACHUSETTS) 
Handler 
Market administrator’s determination that party who received milk 
from producer or handler, the whole or part of which went from one 
state to another and was distributed as milk within marketing area, 
was a handler, and that party, all of whose commingled milk was 
distributed outside marketing area, was not a handler, within 
meaning of Order No. 34 for purpose of computing minimum prices, 


Minimum Prices 
Computation of, as applied to handlers 
Orper No. 41 (Cutcaqgo) 
Accounting for Class I Milk 
Where market administrator was not satisfied with petitioner’s monthly 
reports as to butterfat content of milk and milk products distributed 
and had butterfat tests made by technicians employed in his office, 
which tests showed lower butterfat content for practically every 
month reported by petitioner, thus requiring under section 941.4 (d) 
of order classification and accounting for more milk as Class I than 
amount reported, and market administrator accordingly billed 
cooperative association, from whom petitioner had purchased milk 
and notified petitioner of additional amounts of money due, it is 
held that petitioner—purchasing handler—shall pay to cooperative 
association difference in value of such milk as verified by market 
administrator and as reported by handler pursuant to section 941.3 
(a) (1) of order, subject to modification that may be necessary as 
result of recomputation and tests made on petitioner’s plant for 
month involved 
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Butterfat Tests 
Average of, required to be obtained by random sampling method 
rather than by timely sampling. ...................c ee ceee cece 
Average of, required to be obtained by sampling rather than by 
euithmotiewsins: ac. <aisu2)..waicuds.) .as dows. aleot-atoWl. «ss. 







Sampling and testing by Chicago Board of Health contrasted with that 

of-merket administrator «..:..«..:: c03)65 deualnios deas,F9 aaaliad.... 
Classification of Milk 

Butteriat basia. ..:. .cdaenwes anduies [adieun do coneallesitices snes 

On basis of record, it is held that classification of petitioner’s buttermilk 

in Class II by market administrator was not shown to be improper, 

but petitioner’s cream sold to candy manufacturers and bakeries 

should have been classified by him in Class III, instead of Class II, 

and, since hearing record on issue raised by standardization is 

confusing, it is ordered that new hearing on this phase of proceeding 

shall be held in accordance with applicable rules of practice........ 

Meighthamiei csilites( iosianees. tadsu ses ancheeda Rasvodd...... 

Where, upon checking petitioner’s records to verify its reports, the 

market administrator found that petitioner’s receipts of butterfat 

were not accounted for in its sales, and classified the amount in excess 

of 2% plant shrink as Class I, and, as result of this reclassification, 

determined that petitioner should have paid an additional sum for 

milk it had handled during period involved, it is held that ruling of 

market administrator was justified, under order, and should not be 


































Overpayments . 

Where petitioner claims that for a period of 19 months it overpaid its 
producers for butterfat and made overpayments to producer-settle- 
ment fund for “excess shrinkage’, and claim is based on a study 
made by market administrator’s office for 17 days subsequent to 
period involved, result of which study showed percentage of variation 
in total butterfat between tests of stirred and unstirred milk, it is 
held that since composite samples were taken by petitioner, for 
which market administrator is not responsible, and market admin- 
istrator used generally recognized and practical Babcock method 
in testing samples, and petitioner failed to sustain burden of proof as 
to applicability of study to the preceding period, it cannot be said, as a 
matter of law, that percentage variation in total butterfat in 17-day 
study existed during preceding 18-month period, and, therefore, 

relief requested by the petitioner is denied....................... 
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Consideration of, made in absence of market administrator’s technicians. 






Page 


566 


565 
565 


566 


559 


14] 
559 






Excess Shrinkage 
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Market Administrator 
Duties of, relating to verification of correction of weights, samples and 
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Orper No. 41 (Cuicaco)—Continued 
Overrun 
Meaning of term 
Plant Shrinkage 
Meaning of term 
“Residue” Method 
Explanation of term 
Formula for application of 
Standardization 
Problem of 
Timely Sampling 
Use of term..... 
Utilization of Milk 
Burden of proof of use 
Where petitioner, handler, sold skim milk to another handler, price 
being based on second handler’s representation that it would use 
milk for manufacturing purposes, which would require Class IV 
classification, but on basis of audit, market administrator 
determined that milk here involved was disposed of as Class I, 
rather than Class IV, and accordingly reclassified milk and cor- 
rected report of petitioner, it is held that since petitioner failed to 
sustain its burden of proof as to utilization of milk, market 
administrator’s reclassification of milk and his assessment should 
not be disturbed, and that such liability of petitioner is not 
contingent upon its ability to recoup from second handler... . 
Verify 
Meaning of word 
OrpER No. 42.(New ORLEANS) 
Market Administrator 
Ruling of, relating to underpayments made to old producers, sustained . 
New Producers 
Where handler failed to report to market administrator milk received 
from new producers during period in controversy as result of which 
new producers were paid blend price and overpayments were thus 
made to them, neither Secretary nor market administrator has power 
to offset amount of overpayments against subsequent sums that 
might become due such new producers 


OrpvER No. 61 (PHILADELPHIA) 
Allegations upon which complaints of petitioners and request for relief are 


Findings and determinations made by Secretary in issuance of 
Individual Handler Pool distinguished from Market-Wide Pool 
Location Differentials 
Where petitioner’s processing and bottling plant was located within 
marketing area, as defined in order, and petitioner was permitted a 
deduction of 9 cents per hundredweight on both Class I and Class II 
milk from Philadelphia f.o.b. price, and this allowance (1) compared 
favorably with transportation allowance for plants in 31-40 mile 
zone, (2) was in line with allowances of Pennsylvania Milk Control 
Commission, (3) approximated cost of moving milk in bulk from 
petitioner’s processing and bottling plant to City of Philadelphia, 
and (4) was more than additional cost, if any, which would be incurred 
if milk were shipped direct to city, it is held that provisions of order 
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Orper No. 61 (PxILapELPHtIa)—Continued Page 
Location Differentials—Continued 
in dispute and allowances based on them were supported by sub- 
stantial evidence and were not arbitrary or unreasonable 
Location differentials specified in section 961.7 (D) and those specified in 
961.4(C)(1) and (2), distinguished 
Petitions 
Relief requested by petitioners granted................... 89, 125, 557, 660 
Principles and customs of Philadelphia Market embodied in 
Promulgation of, based on— 
individual handler’s pool 
location differentials 
market-wide pool 
uniform (blended) prices 
Review of Subject in Controversy 
Analogous Order No. A-73 of Pennsylvania Milk Control Commission 
considered, with reference to location differentials 
Discussion of issues and the evidence 
Hearing upon petition 
Promulgation hearing resulting in issuance of Federal Order No. 61.. 
Sections 961.1(A)(5), 961.4 (C)(1) and (2), 961.7, and 961.8 (D) and (E), 
explained 
OrveR No. 66 (ORANGES) 
Termination or Suspension of 
Where petition alleges issuance of order and that thereafter Price 


Administrator, under Emergency Price Control Act of 1942, placed 
price ceilings on citrus fruits which are now selling at such prices, 
and it is contended that under such conditions order can no longer 
effectuate purposes of Agricultural Marketing Agreement Act of 1937, 
and, therefore, Secretary should now terminate or suspend order, but 
its validity when issued is not questioned, it is held that in absence of 
determination by Secretary to terminate or suspend order, it remains 
_ in full force and effect and petition should be dismissed, as such 
petition is not applicable under sec. 8c(15)(A) of Agricultural 
Marketing Agreement Act of 1937 327, 328, 377, 378, 383 
OrpEeR REOPENING HEARING 
Amplification of Record 
Where petitioner-handler under act complains of refusal of marketing 
administrator to make payment of certain sums to which petitioner 
claims it is entitled because of the movement of milk manufactured 
into cheese during certain period, and presiding officer’s report 
recommended that relief be denied petitioner on general ground that 
two buildings involved constituted one plant, and it seems inap- 
propriate to formulate findings of fact and reach a decision upon 
present record, hearing is ordered reopened to develop a fuller and 
more adequate record for the proper determination of the controversy, 
and motion of Queensboro Farm Products, Inc., handler in another 
similar proceeding, for permission to file brief is denied 
PRACTICE AND PLEADING 
Separation and allocation of evidence among several causes of action for 
purpose of exclusion and admission 
Price Frxine 
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ProceepING Unper Section 8c (15) (A) 
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Soundness of regulation and of Secretary’s findings in issuance of order as 
not within scope of proceeding under section 8¢ (15) (A) of act......... 555 
PRODUCER-SETTLEMENT F'unps 
Availability of funds in, for payments of alleged overpayments by handlers 
RORPROUMOOEBY 8 fori ISSUER OL EUR FO ALOR OHTA ROET AI Oh DOTA 657 
RECOMPUTATION 
Funds Due from Handler 
Modification of amount of, as result of recomputation and tests for 
whonth designated... 0201S 2h te sR. ie ey ys oe 
RECONSIDERATION 
Restraints of Self-Discipline 
Petition by Dairy and Poultry Branch, Food Distribution Administra- 
tion, for reconsideration of final order entered in this proceeding 
dismissed on ground that Branch could have asked for reopening of 
hearing, and that it would seem unfair to petitioner to reopen hearing 
now or to rehear the matter after final decision when Branch had 
many opportunities to “clarify” or to “amplify” record; and, while a 
wide latitude is afforded administrative agencies in proceedings of 
this kind, subject in many respects only to restraints of self-discipline 
imposed by conscience of agency, that conscience now dictates that 
time has been reached here when administrative agency must be 




























conterit with record it has made. ....... 20.2... ccc ccc cerccsdccn 328 
REcorpDs 
Effect of discrepancies in................ Ree SAS ve SE ec a 79 
Restraints OF Sevr-DisciPLine 
Conscience of agency as affecting............. gaa ae yosanaea 331 






SmpcRETARY OF AGRICULTURE 
Lack of authority of, to reimburse handler for unusual expenses incurred 
in conveying shipments of milk in marketing area during milk strike.... 80 
Power of, to terminate or suspend order..................... 327, 377, 379, 384 


Section 8c (15) (A) or Act 
Hearing under, granted as to effect of amendment to Order No. 61 (Phila- 


















delphia) on rights of petitioners.................. a crotic aa eae tama 557 
Sgotion 8c (18) or Act 
Admissibility of evidence as to handlers’ margins in hearings under....... 557 
SINGLE PLANT 
Chenin: Cae dveblenhiods Gh Wiis is cais os 4 Ra Sa RRS RR Pa es da 83 
Facts failing to show two buildings constitute one plant................ 88 
STANDARDS FOR SAMPLING AND TESTING 
Babcock method as meeting requirements of law relating to............. 657 
Effect of Market Administrator’s study showing variation in total butterfat 
between tests of stirred and unstirred milk............ 655 





Effect of variation in total butterfat between tests of stirted and unstirred 









SraTes 
Louisiana law relating to deductions from future payments to new producers 








a net selva fer Ghai: soe Oi no 8 a ae 44 
STaTvrTEes 
Construction and Interpretation 
Avoiding insuperable administrative problems...................... 172 





Choice of different constructions, object of order favored in.......... 
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Stay or ORDER Page 
Operation of order in this docket is stayed pending disposition of petition of 
Dairy and Poultry Branch, Food Distribution Administration, for 
reconsideration of order 125 
STRIKES 
Lack of authority of Secretary to reimburse handler for unusual expense 
incurred in conveying shipments of milk in marketing area during period of 80 
SUSPENSION OF MARKETING ORDER 
Petition for, under sec. 8c(15)(A) not applicable 327, 378, 379, 385 
TERMINATION OF MARKETING ORDER 
Petition for, under sec. 8c(15)(A) not applicable 
Tria, De Novo 
Applicability of, in proceeding under section 8c (15) (A) 
Worps AND PHRASES 
Excess Shrinkage 
Flavored milk and flavored milk drinks 
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DECEMBER 1543 
PACKERS AND STOCKYARDS ACT, 1921 











Separate Index-Digest * of 
St. Louis National Stockyards Company 







Rate Case 
APPRAISAL Page 
Correction of, permissible when easily accomplished..................... 690 
Discarding of, in its entirety not essential when correction can be easily 
RINMABY OE 5 cos oc: ssci sc apedt: a8 seas dln asdatinee date to gadkh ts wee 690 





Books AND REcoRDS 
Order prescribing proper form of, as will disclose all transactions in 
respondent’s business............. LOE Tee ee 741 
CrasE AND Desist 


Rates and Charges 
On basis of whole record, including evidence admitted, exceptions, 


briefs, and oral argument disclosed in this proceeding instituted by 
complaint issued by Assistant Secretary of Agriculture alleging that 
respondent’s Supplement No. 28 to its filed tariff which materially 
increased its rates, was unjustified and unreasonable, it is ordered 
that on and after 30 days from date of this decision, respondent 
shall cease and desist from charging for its stockyard services in 
accordance with tariff now on file, and shall not charge more or less 
than rate for that service set forth in Paragraph 283 hereof; that 
within 20 days from date of this decision it shall publish and file a 
tariff for its stockyard showing all rates and charges, including those 
indicated in Paragraph 283, for stockyard services, such tariff to 
become effective 30 days from date of this decision; that, effective 
30 days from this decision, respondent shall keep proper books and 
records as will disclose all transactions in its business, including (1) 
separate record of each class of property, (2) repair account, and (8) 
income and expense accounts as prescribed in this order........,. 664 
ConstiTUTIONAL Law 


Due Process 
Prescribed rates considered not confiscatory on basis of all facts dis- 





























closed in proceeding held to meet constitutional requirements. ..... 722 
Cost oF PROCEEDING 
Disallowance of, as an expense in defending unreasonable rates........ «- 729 





Current Rates 
Unreasonableness of, because discriminatory in inequitable distribution of 







costs of rendering stockyard services...............06 cece ceeeeeuees 736 
EvIpENCE : 
Conclusions reached as to reasonableness of expenses based on testimony of 
expert witnesses and exhibits prepared by them...................00+ 731 
Facts 





Recital of, by respondent in official report as not excusing or preventing 
SOOL OF GURU MUANAIONE oso 5 5 oss ok ncn adi ncn Sct ine aay geet 










* Cumulative Index-Digest of Agriculture Decisions (1943) under Packers and Stockyards Act, 
1921, may be found on page 834, infra.—Ed. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
DECEMBER. 1943 
Gone ConcEeRN VALUE 
Separation of, from good will value in determining rate base 
Goop Witt VaLuEe 
Separation of, from going concern value in determining rate base 
Horse and Mote Division 
Property used and operated at loss in, not considered in rate base to 
determine rates for other species 
Income Tax 
Stockyard operating expenses held not including 
Maximum HisroricaL Cost 
Application of theory of 
OrFiciaL Norice 
- Matters of fact of which cognizance will not be taken 
OrrFiciaL Reports 
Recital of facts by respondent in, as not excusing or preventing proof of 
such allegations 
Rate Base 
Property used partly for rendering stockyard services not considered 
entirely in : 
Separation of good will and going concern value in determination of 
Rates AND CHARGES 
Consideration of what constitutes fair return with reference to reasonable- 


Requirements of act as to reasonableness of 


REASONABLE OPERATING EXPENSES 
Amount incurred through holding of livestock in respondent’s yards during 
strike of its employees not regarded as 
Costs in defending unreasonable return excluded as 
Depreciation as 
Fire and other insurance premiums as 
Hotel administrative expenses excluded as 
Hotel operating expenses, except those applicable to cafeteria, excluded as. . 
Income taxes not considered as 
Item “hauling, company barn” not regarded as 
Items not regarded as 
Legal expenses as 
Personal property taxes as 
Real estate taxes as 


REASONABLE STOCKYARD SERVICES 
Categories of expenses regarded as not applicable to rendering of 
REOPENING HARING 
Petition for, as appropriate method of placing in record facts occurring 
since hearing 
Repropuction Cost 
Strict theory of 
Sr. Louis Nationat Stockyarps Company 
Corporate history of 
Financial history of 
Source or Receipts or Livestock 
States shown as 
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SrockyaRD OPERATIONS 
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SrockyaRD PROPERTY 
Analysis of individual tracts and units with reference to their used and 


useful character for rendering stockyard services..................... 672 
Lease or rental as not finally determinative of used and useful character of.. 672 
Tracts and portions thereof not found as used and useful................ 672 
Used and useful: charactet-06 :..3<.62.654 ORR SA See Te 672 
Valwe of. asad and udefalland: 0.05 2 oes cb ee ee RR 682 
SuMMARY 
Items 46' be Gavéved into Tatee.. 6 6 BOR OU Ae ESS 734 
TARIFF 
Unreasonableness of, based on earnings exceeding costs of stockyard 
services and reasonable net income..................0.0.0 eee ee eees 736 
WorpDs AND PHASES 
Prudent investnent. «65 cides cnccennaccads dv dewseware vee eee 736 
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Page 


Consideration of prior cease and desist orders on question of evaluation of .187, 209 


ANSWER 
Effect of failure to file, within proper time....................0.000000- 
Failure to file, within proper time as constituting admission of facts alleged 
ae MEIN Sen ie Us ets eR ch Shae thie cosa otin cit a Aa Par 
Failure to file, within proper time as constituting waiver of oral hearing... . 
Filing of, after time allowed as not proper part of record................ 
APPRAISAL 
Correction of, permissible when easily accomplished.................... 
Discarding of, in its entirety not essential when correction can be easily 
achieved........... rare Hiseseca tug Lee sersy BOSE Gad Roca ToS RSS CEST 
Bonps 
Unfair Practice 
Where a dealer whose registration was made inactive continued to do 
business as theretofore, without furnishing a reasonable bond, 
knowing that consignors of livestock relied upon the protection 
afforded by such bond, it is held that such operation at a posted 
stockyard constitutes an unfair, unjustly discriminatory, and decep- 
tive practice and device, in violation of act.................... 
Booxs aNnp ReEcorps 
Inadequacies found in records of poultry dealer...................00005 
Inadequacies found in respondent’s account, records, and memoranda.... 


61 
49 


49 
49 


690 


193, 210, 216, 259, 272, 313 


Order prescribing proper form of, as will disclose all transactions in respond- 


NN OMUIEEEI EE Cermak one os hia arena Aiea oe Gol oeS AGT eee SATE OECD IS TS 741 
Order to keep proper accounts, records, and memoranda................ 179 
Question of keeping records of oral orders by all market agencies as for 
consideration by administrative agency...................-0eeeeeee 226, 318 
BranpD INSPECTION 
Denial of Application 
Upon consideration of the records, the pleadings and the reeommenda- 
tion of the Food Distribution Administration, the application for 
an authorization for rendition of livestock inspection services in 
connection with the livestock shipped from or originating in State.of 
Oklahoma denied on ground that no substantial showing was made 
by applicant as to necessity of such authorization............... 174 
CrasE AND DEsiIst 
Discontinuance of stockyard operations as obviating issuance of......... 388 


Rates and Charges 
On the basis of the whole record, including the evidence admitted, 
exceptions, briefs, and oral argument disclosed in this proceeding 
instituted by complaint issued by Assistant Secretary of Agriculture 
alleging that respondent’s Supplement No. 28 to its filed tariff which 
materially increased its rates, was unjustified and unreasonable, it is 
ordered that on and after 30 days from the date of this decision, 
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respondent shall cease and desist from charging for its stockyard 
services in accordance with the tariff now on file, and shall not 
charge more or less than the rate for that service set forth in 
Paragraph 283 hereof; that within 20 days from the date of this 
decision it shall publish and file a tariff for its stockyard showing all 
rates and charges, including those indicated in Paragraph 283, for 
stockyard services, such tariff to become effective 30 days from the 
date of this decision; that, effective 30 days from this decision, 
respondent shall keep proper books and records as will disclose all 
transactions in its business, including (1) separate record of each 
class of property, (2) repair account, and (3) income and expense 
accounts as: prescribed in this ofder.. ....0620. 06. at A. 
Respondent, owner and operator of stockyard, having admitted that it 
received shipments of cattle and other livestock consigned torpacker, 
delivered them to consignee without assessing the charges for 
its services specified in its filed tariff, and failed to file copies of all 
contracts affecting its charges, it is ordered that respondent cease 
and desist from failing to assess and collect proper charges for its 
services, and from failing to file with Secretary copies of any contracts 
entered into by it affecting in any way its rates and charges....... 


Unfair Practice 


On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator, Agricultural Market Administra- 
tion, now the Food Distribution Administration, charging the 
respondent, market agency, with using certain unfair, unjustly dis- 
criminatory and deceptive practices and devices, it is ordered that 
respondent, its officers, agents, and employees shall cease and desist 
from (1) failing to deliver true written accounts of sales to consignors 
of livestock, (2) selling livestock consigned to it for sale on commission 
basis to its employees, (3) weighing livestock from its consignments 
to its own account without disclosing that title to the livestock had 
been taken by the respondent, (4) weighing livestock from its con- 
signments to accounts in which it has a pecuniary interest, (5) 
entering fictitious names on accounts of sales and purchases, (6) 
making false entries in its books and records, (7) charging a different 
compensation for its services than rates specified in its schedule, and 
(8) engaging in the business of buying and selling livestock for its 
own account at posted stockyard without registering as dealer; and 
it is further ordered that the respondent shall keep such accounts, 
records, and memoranda as will fully and correctly disclose all 
transactions in its business, including records and items directed in 
Ciwantleti it: 32. fnsventie: i ieee ert Sea... 
On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator, Agricultural Marketing Adminis- 
tration, now the Food Distribution Administration, charging the 
respondent, marketing agency, with using certain unfair, unjustly 
discriminatory practices and devices, it is ordered that respondent, 
its officers and agents, and employees shall cease and desist from (1) 
failing to furnish to consignor true written account of sale of all 
livestock sold by respondents on commission, (2) selling livestock 
consigned for sale on commission to their employees, (3) knowingly 
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selling livestock to any dealer without registering as such, (4) 
failing to account to consignors according to prices at which hogs 
are sold and weighed to the purchasers, (5) altering their copies of 
official scale tickets issued by the State, (6) knowingly having false 
prices entered on official scale tickets issued by the State, (7) giving 
gratuities to truckers or shippers of livestock, (8) charging different 
compensation for their services than rates specified in their tariffs, 
and (9) selling calves on commission without bids; and it is further 
ordered that respondents shall keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions in its 
business, including records and items as directed in this order 

On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator of the Agricultural 
Marketing Administration, now the Food Distribution Administra- 
tion, charging the respondent, a market agency, with using certain 
unfair, unjustly discriminatory and deceptive practices and devices, 
it is ordered that the respondent, its officers, agents, and employees 
shall cease and desist from (1) failing to furnish to the owner a true 
written account of the sale of livestock consigned to respondent 
for sale on commission, (2) selling livestock consigned to it for sale 
on commission to itself, (3) knowingly selling livestock to any 
dealer without registering as such, (4) accepting gratuities from 
speculators and dealers who “plant” livestock with it, (5) giving 
gratuities to truckers of livestock, (6) rebating any portion of its 
commissions to truckers and shippers, (7) publishing false and 
misleading statements with respect to the nature and service per- 
formed by it, (8) making incorrect entries on its books and records, 
(9) entering on its records fictitious names in connection with any 
transactions involved in its business, and (10) collecting a different 
compensation for its service than the rates specified in its schedules; 
and it is further ordered that the respondent shall keep such accounts, 
records, and memoranda as will fully and correctly disclose all 
transactions in its business, including record and items as directed 
in this order 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the Administrator of the Agricultural Marketing 
Administration, now the Food Distribution Administration, charging 
the respondent, market agency, with using certain unfair, unjustly 
discriminatory and deceptive practices and devices, it is ordered 
that respondent, its officers, agents, and employees shall cease and 
desist from (1) failing to furnish to owner true written account of 
sale of all livestock consigned to respondent for sale on commission 
basis, (2) selling such livestock to respondent’s employees without 
disclosing this fact to the consignors, (3) giving gratuities to truckers 
and shippers of livestock, and (4) charging different compensation 
for its services than rates and charges specified in its schedule, and 
it is further ordered that respondent shall keep such accounts, records, 
and memoranda as will fully and correctly disclose all transactions 
in its business, including record and items as directed in this order. . 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator of the Agricultural Marketing 
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Administration, now the Food Distribution Administration, charging 
respondent, market agency, with using certain unfair, unjustly dis- 
criminatory and deceptive practices and devices, it is ordered that 
respondent, its officers, agents, and employees shall cease and desist 
from (1) failing to render true written account of each sale, (2) 
failing to show in accounting to consignors that purchaser thereof is 
employee of respondent, (3) failing to show in accounting to con- 
signors that respondent has pecuniary interest in account to which 
livestock was weighed, (4) failing to show why livestock was so sold 
and so weighed, (5) selling livestock to speculators and dealers without 
being registered, (6) giving gratuities to truckers of livestock, and 
(7) collecting different compensation for its services than rates 
specified in its schedules; and it is further ordered that respondent 
shall keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions ‘in its business, including record 
and: itemsa.as directed in: thiscorders.... 2.60. ie id he Ee owe 299 
On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator, Agricultural Marketing Admin- 
istration, now the Food Distribution Administration, charging 
respondents, market agency, with certain unfair, unjustly discrim- 
inatory and deceptive practices and devices, it is ordered that 
respondents, their agents and employees shall cease and desist from 
(1) failing to render to owner a true written account of sale of 
livestock consigned to respondents for sale on a commission basis, 
(2) failing to show, in accounting to owner or consignor of livestock 
that respondents took title to such livestock, (3) selling to and 
buying livestock at a posted stockyard from persons not registered 
under act, (4) entering untrue names of buyers of livestock consigned 
to respondents, and (5) filling orders for livestock at prices different 
frowth 1B COOGEE: 6 jo, 6 os vise ne weerrin ea oesedaleeecslesepeenedteuaee 199 
On basis of respondent’s admission of allegations, waiver of hearing, 
and consent to issuance of order in this disciplinary proceeding 
instituted by complaint of the Agricultural Marketing Administra- 
tion, now the Food Distribution Administration, charging the 
respondent, market agency, with engaging in certain unfair practice, 
it is ordered that respondent shall cease and desist from (1) failing 
to show true names of purchasers of consigned livestock, (2) selling 
livestock for consignors to firm in which officer of respondent has 
interest without disclosing such fact, (3) failing to charge for its 
services rates specified in its tariff, and (4) failing to keep records 
fully disclosing all transactions in its business................... 337 
On basis of evidence disclosed in this disciplinary proceeding instituted 
by Order of Inquiry and Notice of Hearing issued by the Deputy 
Director of the Food Distribution Administration-charging respond- 
ent, market agency, with the perpetration of certain unfair, unjustly 
discriminatory and deceptive practices and devices, it is ordered that 
respondent shall cease and desist from (1) reporting weights of 
livestock to consignors without obtaining correct scale tickets and 
(2) making false reports to consignors of livestock that consignments 
wore, sold, in- memerade loka ss. « « ss:0s; days oe Hel hbwee 4 Sian ehobare «50108 483 
On basis of evidence disclosed in this disciplinary proceeding instituted 
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by complaint of the Deputy Director of the Food Distribution 
Administration, charging respondent, market agency, with the 
perpetration of certain unfair, unjustly discriminatory, and deceptive 
practices, it is ordered that respondent shall cease and desist from 
(1) representing to consignors of livestock that each consignment 
was sold in separate lot, (2) reporting incorrect sale prices, (3) 
reporting weights of livestock without obtaining scale tickets, (4) 
remitting proceeds of sale on basis of prices different from those for 
which livestock was sold, (5) charging for services an amount 
different from that prescribed by its filed tariff, and (6) failing to 
charge for its services amounts prescribed by its filed tariff, and it is 
held that while respondent’s violations of act warrant suspension 
of its registration, its admission of facts and consent to issuance of 
cease and desist order obviates the necessity of making such 
determination 

On basis of respondent’s admission of allegations, waiver of hearing, 
and consent to issuance of order in this disciplinary proceeding 
instituted by complaint of the Agricultural Marketing Administra- 
tion, now the Food Distribution Administration, charging respondent, 
market agency, with using certain unfair practice, it is ordered that 
respondent shall cease and desist from (1) selling livestock for 
consignors to its officers or employees without disclosing such fact, 
(2) failing to show true names of purchasers of consigned livestock, 
(3) issuing false or misleading statements concerning its services, 
and (4) failing to charge for its services rates specified in its tariff. . 

Upon inquiry and notice charging live poultry dealer with certain 
unfair practice, it is ordered that respondent shall cease and desist 
from (1) giving gratuities to truckers employed by shippers of 
poultry and (2) keeping inadequate records 


CERTIFIED QUESTIONS 
Certification of question by examiner to Secretary 


Commission Rates 
Consent order relating to 
CoMPLAINT FOR REPARATION 
Letter considered as 


ConseNT ORDER 
Commission Rates 
Pursuant to stipulation, respondent consented to issuance of order to 
cease and desist from (1) charging for its services of selling livestock 
on 2 commission basis amounts greater or less than rates and charges 
specified in its schedule, and (2) engaging in and using unfair and de- 
ceptive practice and device by issuing accounts of sales failing to 
show thereon true names of all purchasers of livestock consigned to 
it for sale 
Rates and Charges 
Pursuant to stipulation, parties to proceeding consent that provisions 
of orders heretofore entered in this docket on February 28, 1933, 
November 5, 1936, and December 6, 1937 prescribing maximum 
rates and charges for services of respondents for selling livestock 
on commission basis for period commencing January 1, 1944, to and 
including December 31, 1944, shall be and are hereby suspended, 
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and of issuance of orders prohibiting assessing or collecting of rates 
and charges in excess of those specified in stipulation, and requiring 
submission by respondents to the Food Distribution Administration 
at close of March 31, 1944, of quarterly reports by individual agencies 
as specified in stipulation, and it is further ordered that respondents 
shall keep such books and records which shall contain information 
required to be submitted in form of quarterly reports............ 
Pursuant to stipulation, parties to proceeding consent that provisions 
of orders heretofore entered in this docket on June 28, July 8, and 
July 10, 1941, as amended November 27, 1941, prescribing maximum 
rates and charges for services of respondents for selling livestock on 
commission basis shall be and are hereby extended and continued in 
effect under same terms and conditions to and including January 31, 
1944, and it is further stipulated that this order shall not be construed 
as determination of reasonableness of rates and charges which may 
be assessed and collected under terms thereof.................... 
Pursuant to stipulation, parties to proceeding consented to issuance 
of order further extending, from June 1, 1943, to June 1, 1944, 
suspension provisions of prior orders prescribing maximum rates 
and charges to be assessed by petitioner for yarding livestock 
received for sale and direct shipments received by truck, and for 
cleaning and disinfecting, and of order prohibiting assessing or 
collecting of rates and charges in excess of those set forth in previous 
OFdere EFS oss ce ISS F000) PO. OL. a) A we ee Pres eis 
Pursuant to stipulation, parties to proceeding consented to issuance of 
order further suspending provisions of order heretofore entered in 
this docket on November 19, 1926, prescribing maximum rates and 
charges to be assessed by petitioners for buying and selling livestock 
on commission, from August 1, 1943, to and including June 30, 1944, 
and of orders prohibiting assessing or collecting of rates and charges 
in excess of those specified in stipulation entered into between 
petitioner and the Food Distribution Administration, and requiring 
submission of itemized statements by individual agencies as specified 
in Mpa: 5 OS i se Sa ee a ea ee 
Pursuant to stipulation, parties to proceeding consent that provisions 
of order heretofore entered in this docket on December 31, 1942, 
prescribing the maximum rates and charges for services of respond- 
ents for selling livestock on commission basis, shall be and are hereby 
extended for a period of six months from January 1, 1944, to and 
including June 30, 1944, under which terms of stipulation respondents 
are required to submit certain quarterly reports containing, among 
other things, statement of volume and statistics, and it is further 
stipulated that this order shall not be construed as determination’ of 
reasonableness of rates and charges filed, assessed, or collected by 
petitioners under tariffs filed in conformity with stipulation....... 
Pursuant to stipulation, parties to proceeding consented to issuance of 
order further extending, from June 1, 1943, to June 1, 1944, suspension 
provisions of prior orders prescribing maximum rates and charges 
for yarding livestock, with exception that the petitioner may, in 
future quarterly statements, eliminate amount paid to individual 
employees, provided it shows in lieu thereof total number of employees 
Caan GR LEN ASTIN BUM ao oo ds Scns daira Mena 
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Pursuant to stipulation, parties to the proceedings consented to the 
issuance of the order temporarily suspending provisions of orders 
heretofore entered in this docket prescribing maximum rates to be 
assessed by petitioners for selling livestock on commission basis, and 
of order directing petitioners to file new schedule of rates not in 
excess of rates and charges specified in the stipulation entered into 
between the Food Distribution Administration and the petitioners. . 45,331 

Unfair Practice 

Respondent having admitted engaging in and using unfair, unjustly 
discriminatory and deceptive practice or device, pursuant to stipula- 
tion, it is ordered that it cease and desist from failing to make proper 
returns to shippers and failing to disclose to shippers names of the 
purchasers of their livestock, and it is further ordered that respondent 
keep proper accounts, memoranda, books and records 

Respondent having admitted engaging in and using unfair, unjustly 
discriminatory, and deceptive practices and devices, pursuant to 
stipulation, it is ordered that he cease and desist from (1) selling 
and weighing livestock belonging to one consignor with livestock 
belonging to other and different consignors, and reporting unjust 
accounting, (2) failing to make and collect proper charges for services 
in connection with livestock consigned to him for sale on commission, 
(3) deducting and collecting from proceeds of livestock incorrect 
yardage charges, and (4) failing to render reasonable stockyard 
services as set out in consent order herein 

Respondent having admitted engaging in and using unfair, unjustly 
discriminatory, and deceptive practices and devices, pursuant to 
stipulation, it is ordered that he cease and desist from (1) selling and 
weighing livestock belonging to one consignor with livestock belonging 
to other and different consignors, and reporting unjust accounting, 
(2) failing to make and collect proper charges for services of selling 
livestock in accordance with tariff on file with Secretary, and (3) 
deducting from proceeds of sale of livestock handled on commission 


basis amounts greater or less than correct amount of yardage 


charges 158, 159 


CoNnsIGNMENT SALES 
Facts showing transaction was on 
ConsTITUTIONAL Law 


Due Process 
Prescribed rates considered not confiscatory on basis of all facts 


disclosed in proceeding held to meet constitutional requirements. . . . 
Due process of law as applied in reopening hearing by deciding officer... . 


ConTINUANCES 


Denial of Motion 
Where complainant has failed to show facts or circumstances which 


could have prevented a more timely request for continuance, ex- 
aminer’s refusal to grant its motion for continuance which would 
have resulted in unnecessary expense to Government and respondent 
upheld, and, as complainant failed to offer evidence in support of 
its claim, complaint is dismissed 


Cost or PROCEEDING 
Disallowance of, as expense in defending unreasonable rates 
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Unreasonableness of, because discriminatory in inequitable distribution of 
costs of rendering stockyard services..................02.0 cece eeeeee 736 
DEALER 
Wieknitie OF term... Ss os ek i oe. oSeccn abe ean Va ais eee naa 207 


DEcIsION ON RECONSIDERATION 
Default Order 
Where default reparation was issued against respondent corporation, 
which failed to answer complaint pursuant to rules of practice which 
provide that failure to answer complaint within.20 days after service 
constitutes waiver of hearing on facts and an admission of allegations 
therein contained, and rules were properly applied in default order, 


lattes will not. Ga Gisturliéd. 24) cc cose s 8s Sack Sendeatii sees 125 
DEFAULT 
Admission of facts alleged in complaint by......................... 5, 6, 8, 135 
Reparation award authorized by rules of practice upon.................. 126 
Waiver of oral hearing on facts by..... Sb ertaddielhantsiise Ws tales nes 5, 6, 8, 135 
DISCRETION 
Facts failing to show abuse of, by deciding officer in reopening hearing.... 344 


Granting or denying motion for continuance as within discretion of examiner. 109 
DIsMIssALs 
Compliance with Stipulation 
Upon consideration of record and subject to condition that respondent 
comply with stipulation herein stated, proceeding instituted on 
duly 6. 1962: in dimmmeed....’. -. o.. Av oniaolh auh binods dei. 150 
Discontinuance of Stockyard Operations 
Complaint alleging that respondent, in violation of act, has subjected 
complainant to unreasonable and unjust discrimination by refusing 
to continue to furnish complainant with stockyard facilities and 
services which are necessary in order for complainant to serve his 
patrons ordered dismissed on ground that it is clear from record 
that complainant sold his business, and is no longer operating upon 
FORDODGENE MELOCR URE 026. 212 shi 50 6% aeeat ise p annteewanNee 66s 385 
Failure to File Opening Statement of Facts 
Where complainant failed to file opening statement of facts, and 
respondent filed an answer, to which complainant failed to file a reply, 
proceeding is ordered dismissed pursuant to rules of practice. . 180, 388, 340 
Lack of Evidence 
Where complainant claimed that it sold live poultry to respondent on 
certain date and asked for damages, and respondent denied purchase 
of poultry and stated that on alleged date of sale it had ceased 
operation of its business, complaint is dismissed on ground that 
complainant failed to introduce evidence in support of its claim 


SEOGRUATIE, VORIAPAEI a. als Si vinous pce eA eats shes 110, 111, 112, 113 
Order dismissing proceeding by reason of dissolution of applicant corpora- 
Gidih HONKING: TiCeNAD UNEr BOR: «0 5 0-0 55.5. oc Oe = snccurneehe Bee 663 


Order of dismissal by consent of parties, without prejudice, not to be con- 
strued as determination with respect to the reasonableness or lawfulness 


of rates and charges of the respondents. ..................0e0eeeeeee 339 
Orders of, based on— 

CpG OU MMNMIOR 2 25d. Foe ddan coea waa hae 13, 51, 63, 322, 390 

failure to offer evidence in support of complainant’s claim........... 109, 


110, 111, 112,113 
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lack of proof of failure to render reasonable stockyard services....... 13 
settlement Hevween POvlies sis aise aiiciy s esos NOSs He ieee bh ee 135, 162 
Quarterly Reports : 
Petitioner’s request that stipulation in prior order be so modified that 
petitioner would not have to make parts of quarterly reports, called 
for, denied on ground that granting request would deprive the Food 
Distribution Administration of important information necessary to 
test rates now in effect, and, therefore, petition ordered dismissed.. 388 
Rates and Charges 
Respondents’ request for increases in rates denied, and their petition 
dismissed, but as changes in their tariff schedule requested in second 
petition do not involve rate increases, requests in this petition 
NI 555.5005 5.6 ans: REE ATE BS ATR SMCE IR RNs 179 
Upon motion of the Food Distribution Administration to dismiss 
respondents’ petition asking for increase in rates for services rendered 
by them in connection with handling live poultry prescribed in 
prior order, petition is dismissed because respondents failed to 
reply to motion or request hearing................... 0... cece eee 389 
Withdrawal of Complaint 
Where a prior default order was set aside and complainant was given 
an opportunity for oral hearing, but the latter finally requested to 
have his complaint withdrawn, it is ordered that the proceedings 
ese BUOUIG DOIGIEMMNER: «55.0.0 5000S Bateeb Weglaeess.. 63 
Due Process or Law 
Application of, in reopening hearing by deciding officer................. 344 
EvIDENCE 
Admissibility of letter as informal complaint for reparation............. 133 
Burden of Proof 
Burden lies upon complainant to prove that respondent failed to render 
reasonable stockyard services in sale of cattle consigned to him by 
complainant, and failure to sustain such claim will cause complaint 
Son anO 9st Re Ss PE ee Se. 12 
Conclusions reached as to reasonableness of expenses based on testimony 
of expert witnesses and exhibits prepared by them.................... 731 
Effect of failure to offer evidence in support of claim..........110, 111, 112, 113 
Facts failing to show— 
abuse of discretion by deciding officer in reopening hearing......... 344 
authority to allow removal of livestock..........................04. 132 
lack of due process of law in reopening hearing..................... 344 
necessity for authorization for brand inspection.................... 175 
stockyard company rendered reasonable stockyard services.......... 134 
subordinate officials of Department knew or approved of practices 
NN Se ee Ne ee ey eee ene 488 
Facts showing— 
accounting at prices different from those appearing on scale tickets, 
and other changes on such tickets.......................cc cece 234 
application for license was not made for benefit of applicant........ 569 
discontinuance of stockyard operations by commission company... . . 387 
employer and employee relationship............ 188, 206, 213, 232, 271, 308 
failure to indicate purpose of case withdrawls...................... 259 
failure to indicate true name of purchaser....... 188, 202, 221, 230, 270, 301 


failure to keep records indicating names of purchasers............. 261, 270 
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failure to keep records indicating price.....................002000- 261 
failure to keep records of payments to truckers................... 259, 306 
gratuitous payments by market agency to truckers and shippers of 
GMP soiree eis wae ng Se Saas ee ee 185, 242, 274, 306 
improper nellng Of Calves... ....... ..idnee desde Rigen ed 254 
lob dn Matioy: OF Retenbe Ak. 4... 220 eazec dsl. counts eee 342 
making false entries in accounts and records....................... 272 
misapplication of tariff. ....... acia.s se keen. 184, 208, 218, 266, 285, 309 
misrepresentation with respect to services rendered................. 272 
practice involved in giving gratuities.................... 185, 242, 274, 306 
enie at lous than fair market value. :.. 2... csc ccc cucumcwerns 252 
sales to dealers not registered...................... 211, 222, 233, 273, 305 
MAI GOGO, (08 oo 2 rio eicndo ice deca 188, 206, 213, 232, 271, 303 
transaction was on oonslanmnant SOME Si 2 fas Qe See Ah la eee 152 
Inadequacies found in records of poultry dealer........................ 153 
Inadequacies found in respondent’s books and records. . 193, 210, 216, 259, 272, 313 
Inferences as to short-weight on shipment of hogs...................... 49 
Lack of, to napport GhArKG OF fIAlIG.... .. 2. 5 oe occas. oe Bilecdeu cade oes 157 
Lack of, to warrant suspension of license. .................00cccceecees 157 
Record of previous case considered as part of record in present case...... 109, 
110, 111, 112, 113 
Testimony of witness in other proceeding as.................0.00e0ueee 187 
Weight of, relating to prior cease and desist orders.................... 187, 209 
EXAMINER 
Denial of motion to hold shortened procedure by: .................... 182, 229 
Denial of proposed suspension of registration as market agency recom- 
mended BY: < .6-<22cc200 oisecagleneie 00. ceo auS SeRe ee a oe ee 197, 210 
PUG. 5 Sow pelo wisn ln cle ot selena oa peale Cale a ola ea agra as ee 344 
Functions of, comparable with that of master or auditor in judicial 
WI ME 52S or oe Groce sior: sp its Big as Ore elo a garae ostcnaraneetate setae 344n 
Granting or denying seetion for éonilausis as lying within discretion of.. 109 
Motion to subpoena witnesses erroneously overruled by................. 342 
EXAMINER'S REPORT 
Lack of constitutional requirement to issue.................002-0eecuee 343 
Order to.amend............. SRE Sr PN Aas Ra Ame rie Wa lor: 173 
Facts 
Recital of, by respondent in official report as not excusing or preventing 
Suni: Oy WUC WNCMARIONE ce or 5 cc5: ts 0.0 4:0: 8 s4s ce act Gani ee meee a 665 
FepEeRAL TrapE Commission Act 
Violation of section 10 of, as constituting violation of Packers and Stock- 
RMR EEN occ cic sce cu adlacloucoe a eke rua ee acne aA TERE ee cee 225 
FINANCIAL REQUIREMENTS 
Stipulation 


Where upon order of Inquiry and Notice it appeared at hearing that 
poultry dealer was unable to meet its financial obligations, filed 
involuntary petition in bankruptcy which was withdrawn prior to 
adjudication of this matter, and stipulated to maintain proper finan- 
cial condition, it is ordered the proceedings should be dismissed.... 62 


Finpinos or Fact 


Ruling on Motion 
Upon motion of the Food Distribution Administration that examiner 


be instructed to amend his report to include specific findings of 
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Finpinos or Facts—Continued Page 
Ruling on Motion—Continued 
fact, it is ordered that examiner’s report shall remain in record, but 
is set aside as examiner’s report, and after allowing parties to this 
proceeding to file briefs, examiner is directed to prepare and file 
report as stipulated in this order... ............c.ccesceccicceee 178 
Foop DistRIBUTION ADMINISTRATION 
Certification of question by examiner to Secretary upon recommendation 













Motion of, to amend examiner’s report................. 00 cece eee eeeees 












































Fravup 
Lack of evidence to support charge of................. 0.2 ee ee eee eee 157 
Girts 
Practice by market agency of giving gratuities to truckers and shippers of 
UNNI URI 5. 6 5 Sine. 66:5 Spec drstbra yas a,sere wim ioiersehee leas 185, 242, 274, 306 
Practice of tipping truckers employed by shippers of poultry forbidden by 
DOMAIN GOR BOE 55. Sas Cia en AR IOe Se Se cates Dace 157 
Going Concern VaLun 
Separation of, from good will value in determining rate base............. 714 
Goop Wi. VALUE 
Separation of, from going concern value in determining rate base......... 714 
GRATUITIES ; 
Consignor’s or seller’s practice of tipping truckers employed by shipper of 
poultry forbidden by regulations under act..................eeeeeeee 157 
Gist of charge of practice by market agency of giving gifts to truckers and 
shippers as consisting in failure to perform full duty........ 185, 242, 274, 306 
Practice by market agency of giving gratuities to truckers and shippers of 
RERUN MMOD ors ona. 5 ais ctais dance - bis sfemidewreineie’s emeaten 185, 242, 274, 306 
GUARANTEED Price 
RENMEI nga nats ciple hie dtcinc Sok, Salen d sea cla ocean ee So as hod eae 156 


Horsp anp Mote Division 
Property used and operated at loss in, not considered in rate base to 


Grtermine vates for OGheriBOGCles. ......< 665-6 cs es cle ten cence ae epeages 715 
Incomp Tax 
Stockyard operating expenses held not to include.....................-. 722 


Jupiciat Notice 
Official notice of Secretary’s order in prior proceeding in this docket taken 187, 209 


Mowminblibh ab a Market AGENCY... .. eee ce es ec cesccesese ne. 10 
LICENSES 
Denial of Application 
Application for license under act denied and order to show cause issued 
in this proceeding dismissed by reason of dissolution of applicant 
SRN NMINSIN esa og. crns ats SeGlovaca a Misti obs i nea ele ater reiea mis. aie sie 4.8 663 
Where application for license to engage in business of buying and selling 
live poultry was made by applicant for benefit of another whose 
license has been revoked for failure to pay for his purchases of 
poultry and who still has not paid for those purchases, and because 
his business of selling and buying live poultry was conducted without 
license within two years prior to filing of application, it is concluded 


that application should be denied...................:0e0e ees ... 668 
MarkKET AGENCY 
Permissibility of doing business as dealer by...............---+eeeceees 207 


Market Conpi!TIoNs 
Mere expression of dissatisfaction with respect to, as not constituting 


instructions to sell at best obtainable price..............eeeeeeeeeeees 








CUMULATIVE INDEX-DIGEST (1943) 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


“Margina Up anp Down” Page 
lenminia ORR sso fis cay as tan Does Rae a ed ee 275 
Maximum Historicat Cost 
Ce ENN 52st chke tortie entinthadcaetle eae ce 723 
Motion 
Amendment of examiner’s report to include findings of fact upon......... 173 
Denial by examiner of, to hold shortened procedure.................. 182, 229 
Piel ok fon eens aes. ooo. ss derbsibavescs Cw dinsslasew-aiahaadad. 109 
Denial of, to dismiss for want of jurisdiction........................... 157 
Examiner’s overruling of, to subpoena witnesses not sustained........... 342 
Morton To Stay ORDER 
Rates and Charges 
Motion of respondent to stay for 30 days order of December 7, 1943, 
prescribing rates to be charged by respondent for purpose of giving 
it time to prepare further applications, denied unless a plan for 
protecting interests of shippers, such as impounding excess of present 
rates over prescribed rates, but because of inconveniences which 
delayed consultations between respondent and its counsel, time 
within which respondent may publish and file prescribed tariff in 
prior order is extended from December 27, 1943, to Monday, 
Bonne Be (O68 ss a cs Bs. PIR a oe nee 743 
“Nor 4 Market AGENCY” 
Wiseiitta climes. i526 00% 0s cn Ses FO he Sea ee 207 
OrriciaL Notice 
Matters of fact of which cognizance will not be taken................... 665 
OrrFiciaL REPORTS 
Recital of facts by respondent in, as not excusing or preventing proof of 
NI 5 55: 5.410.055. nino. tia siauciccan beat, nate aeleales AO ie 665 
OrpER 
Amendment 
Order entered in this proceeding on June 12, 1943, is hereby amended 
by striking therefrom the word hogs, which was inadvertently in- 
serted therein, and substituting therefor the word sheep........... 176 
Modification of stipulation ; 
Approval given to stipulation entered into between respondent and 
the Food Distribution Administration, modifying terms of prior 
stipulation relating to manner of computing selling price of corn at 
respondent’s stockyards, and providing that no increase in net 
revenues shall accrue to respondent as result of modification... ... 334 
ORDER ON PETITIONS 
Rates and charges 
Respondents’ request for increases in rates denied and their petition 
dismissed, but as changes in their tariff schedule requested in second 
petition do not involve rate increases, requests in this petition are 
179 


piaiEE cscs de.) Jo0 eel. is ania dewutdt depts cee 
OrpveR REOPENING HEARING ' 
Hearing before Examiner not Trial by Combat 
Where the Food Distribution Administration, complainant, filed 
petition to reopen hearing in this disciplinary proceeding on ground 
that presiding officer erroneously overruled motion of complainant’s 
counsel that parties alleged in order of inquiry to have been defrauded 
by respondents be subpoenaed as witnesses, and record on this 
point is not as clear as it might be, it would seem that examiner 
erred in failing to attempt clarification of transactions involved, even 





846 CUMULATIVE INDEX-DIGEST (1943) 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


Orprer REoPrENING HEARINGc—Continued 
Hearing before Examiner not Trial by Combat—Continued 
though complainant’s counsel did not press his request for subpoenas, 
and since the evidence sought is not cumulative, the hearing is ordered 
reopened 
PENALTIES 
Knowledge or approval of violations of act by officials of Department 
taken into consideration in evaluation of 
PETITION 
Requests in, granted 
PRINCIPAL AND AGENT 
Acts of agent as acts of principal 185, 242, 274, 306 
Facts showing existence of employer and employee relationship. . 185, 242, 274, 306 
Fiduciary relationship of 188, 206, 213, 232, 271,303 
Inconsistent position of agent professing to sell principal’s property without 
disclosing he is purchaser 185, 242, 274, 306 
ProcEEDING HELD IN ABEYANCE 
Rates and Charges 
Pursuant to provisions of stipulation entered into between respondents 
and the Food Distribution Administration, further action in this 
docket may be withheld and proceeding held in abeyance in con- 
formity with terms of stipulation which expressly provide that agree- 
ment between parties is not to be construed as determination of 
reasonableness of maximum rates and charges set forth in stipulation. 
Pusuic INTEREST 
Consideration of, in administrative proceedings 
Pusiic MARKET 
Definition of 
Operations at 
Rate BasE 
Property used partly for rendering stockyard services not considered 
entirely in 
Separation of good will and going concern value in determination of 
Rate PROCEEDINGS 
Action Held in Abeyance 
Action in rate proceedings held in abeyance in accordance with stipula- 
tion, certification of question by examiner, and recommendation of 
Food Distribution Administration for purpose of obtaining data 
contained in reports relating to reductions in respondent’s 1943 income 
Rates AND CHARGES 
Consideration of what constitutes fair return with reference to reasonable- 


Requirements of act as to reasonableness of 
REASONABLE OPERATING EXPENSES 
Amount incurred through holding of livestock in respondent’s yards during 
strike of its employees not regarded as 
Costs in defending unreasonable return excluded as 
Depreciation as 
Fire and other insurance premiums as 
Hotel administrative expenses excluded as 
Hotel operating expenses, except those applicable to cafeteria, excluded as. . 
Income taxes not considered as 
Item “hauling, company barn” not regarded as 
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REASONABLE OPERATING Expenses—Continued Page 
WROUOG TOE FORBNOIE OOo 52355, 68 oo. ded dc onc oben eed coves ROS See 724 
Kidpnl denieieeteuc323. << dewotad soning 0k We coved. ed eerie. 729 
Retoneal pronerby $anek:00:<ccesicu iiss lew ou oe totbed ee) eh cae es 728 
Meal qninte tamer S8saiscicsnrnhiies in doa es ahh eet 728 
TART BB rise 5 Sisins dots adie elasd Awe Hawa ieee = Bae 728 
Unemployment tax on salaries of employees as......................2.. 727 

REASONABLE STOCKYARD SERVICES 
Categories of expenses regarded as not applicable to rendering of........ 724 
Effect of failure to sustain claim that livestock dealer refused to render 

reasonable stock yard service® ic siiixstesdente sd due ceo orwtien 12 
Engaging in and using unfair, unjustly discriminatory, and deceptive 

practices and devices as constituting failure to render................ 130 
Reporting weights of livestock to consignors without obtaining correct 

scale tickets as constituting failure to render..................2000- 484, 486 


Respondents have released from their stockyard, without being authorized 
by complainant commission company, a number of hogs which had been 
purchased from complainant, but not paid for, thereby failing to render 
reasonable stockyard services, order for reparation is awarded in favor of 


complainant against respondents in amount of loss sustained by former.. 131 
Unauthorized acceptance of release for removal of livestock as constituting 
FM IBS: Sa OO ado. ctees Sead win. dhe xa: Semen tka ee 132 


Where complainant placed cattle in respondent’s stockyard and while in 
its custody it failed to safeguard livestock, respondent is held liable for 


one head of cattle which was found to be missing..................... 61 
REBATES 
Transaction resulting in making of, prohibited......................... 209 
RECONSIDERATION 


Dismissal of Petition 

Upon careful consideration of allegations and reexamination of order 
of July 28, 1943, directing respondent to cease and desist from certain 
violations of act, requiring respondents to keep certain books and 
records and suspending respondents’ registration as a licensed 
market agency and dealer, it is held that since allegations made in 
respondents’ petition for reconsideration are substantially same as 
those urged at length in oral argument proceeding, petition should 
be dismissed as reconsideration of proceeding would serve no useful 
purpose and would result in no change in said order which shall 
become effective thirty days after date of entry of this order..... 487, 489 

REGISTRATION 


Ganetinion: Gf, net wasrented. .....053i .A fae aie RE Sie es 197, 210 

Sumntitienvet jobuishehs = 625% sceninoss ss ie) 2h a. Mi ee 484 

Suspension of, unnecessary in view of admission of violations of act and 
consent to issuance of cease and desist order..................0.0000- 336 


REOPENING HEARING 
Petition for, as appropriate method of placing in record facts occurring 
eae aameRiGn. baie ah Laniicng adel aie RA beagle es el 665 
REPARATION 
Failure to Account and Pay 
Failure of market agency to account and pay to seller full value of 
consignment of livestock constitutes unjust, unreasonable, and 
discriminatory practice, and entitles seller to reparation in amount 
which Secretary finds market agency owes.............0-000000> 48 
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ReparaTion—Oontinued 
Failure to pay 
Purchase by buyer of live poultry on successive occasions and failing to 
pay for it constitutes unjust and unreasonable practice and entitles 
seller to reparation for amount of purchase price 
REPARATION FOR— 
Failure to account and pay for shipment of livestock 
Failure to pay— 
balance of purchase price 
purchase price 
Failure to render reasonable stockyard service 
Repropuction Cost 
Strict theory of 
Sr. Louis Nationat Stockyarps CoMPpAaNy 
Corporate history of 
Financial history of 
Source or Recuirts or Livestock 
States shown as 
Srockyarp OPERATING EXPENSES 
Income tax not considered as 
SrockyarD OPERATIONS 
Type and nature of 
SrockYARD PROPERTY 
Analysis of individual tracts and units with reference to their used and 
useful character for rendering stockyard services 
Lease or rental as not finally determinative of used and useful character of.. 672 
Tracts and portions thereof not found as used and useful 
Used and useful character of 
Value of used and useful land 
SumMMARY 
Items to be covered into rates 
SUPPLEMENTAL ORDER 
Rates and Charges 
Extension of effective date 
Orders of June 28, July 8, and July 10, 1941, prescribing rates and 
charges for services of petitioners of buying and selling livestock 
on commission at Union Stock Yards, Chicago, Illinois, as 
amended by order on November 27, 1941, and extended by sup- 
plemental orders on June 30, 1942, and December 29, 1942, to 
and including June 30, 1943, are hereby further extended to and 
including December 31, 1943 
Order of July 29, 1941, prescribing rates and charges for service of 
respondents of selling livestock on commission, at Union Stock 
Yards, Omaha, Nebraska, which were to terminate automatically 
on July 31, 1942, and which by supplemental orders on July 30, 
1942, and December 29, 1942, were extended to and including 
June 30, 1943, are hereby extended to and including July 31, 
1943, for purpose of maintaining status quo while negotiations 
are being conducted with view of issuing consent order in this 


Respondent’s request that effective date of order of July 28, 1943, 
in this proceeding be extended for purpose of giving it time to 
determine its future action granted.............. oR aI te eseiere 





CUMULATIVE INDEX-DIGEST (1943) 849 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


SuprpLEMENTAL OrpER—Continued Page 
Rates and Charges—Continued 
Extension of effective date—Continued 
Respondent’s request that effective date of order of July 28, 1943, 
and of Supplemental Order of October 20, 1943, suspending its 
registration, be postponed for a period of 15 days from November 
19, 1943, granted to enable respondent to present matter to 
courts in manner provided by act.................-00.eeeee. 567 
Provisions of prior orders entered on June 14, 1933, and October 14, 
1937, having been suspended by consent order issued December 13, 
1941, for year 1942, and further extended for period of six months 
from and after December 31, 1942, upon request of petitioners 
stipulation and consent order of December 31, 1942, are hereby 
continued in effect to and including June 30, 1944, subject to all 
terms and conditions of such order prescribing rates for stockyard 
services rendered by petitioners not in excess of maxima set forth in 
GANT iss i os 8s, kiss bina 4 RP SY Ds DONE Te BA 160 
Postponement of Effective Date 
Effective date of July 28, 1943, order postponed until further order 
herein solely for purpose of giving time to complainant to reply to 
respondent’s petition and for consideration of petition and reply, 
and this determination not to be deemed decision on merits of 
respondent’s petition asking rehearing and reconsideration. . .339, 340 
SusPEnsIon oF LICENSES 


Listof, fon a. nesiod:-of ane years. ci aes cos decewnin Wee Te bon anceialle 490 
SusPENSION OF PROCEEDINGS 
MM ai ra ia taies sick tid waste Ce weiaged eon bs Pe ads Seow Bee 157 
SUSPENSION OF REGISTRATION 
Authority for, as contained in appropriation acts....................04. 489 
Respondent’s admission of facts and his consent to issuance of cease and 
desist order as obviating necessity of............... 0. cece eee eee 486 
TARIFF 
Unreasonableness of, based on earnings exceeding costs of stockyard services 
CR TIARE ID MOE IINEEN is, 5 1055 ice treated actedn tues ns Bales on 736 
Tirs 
Personal favors in form o/, giving to truckers employed by shipper of poultry 
prohibited by regulations under act............... 0... ccc eee ee eee 153 


Unratr PRACTICE 
Charging a different compensation for market services than rates specified in 


MAME dias. 0608 9:c)0 2 civ 0.5 WE ale sioa eae RS ee 181, 199, 211, 228, 268, 209 
Deducting from proceeds of sale of livestock incorrect amounts of yardage 
MN 5 og iciorii kind ne ehnt 44,5 wee eee eAro Damas ea ae ae 160 
Failing to— 
IE OIE OO oe oa sas hos ng Wet xp apes alee 4y 
assess and collect rates and charges for stockyard services........... 127 
charge for services in accordance with filed tariff...,............... 336 
charge for services rates specified in tariff..................--.+-5- 338 
onllect lawful charges for SOR VICG «< . «555.0 an on ca scevec nesses estenaes 160 
disclose to shippers names of purchasers of livestock. ............... 181, 


199, 211, 228, 268, 299 


file copies of contracts affecting the rates and charges for stockyard 
eee ae 


Sek bee 2) bar feos sf bake Gece dele 4 51 
furnish a true written account of sale of livestock. 181 199, 211 228, 268. 299 
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Unrarr Pracrice—Continued Page 

Failing to—Continued 

make full disclosure 

pay for live poultry on successive occasions 

remit the full amount due consignors 

render reasonable stockyard services 

report to consignors true names of purchasers 

show true names of purchasers of consigned livestock 
Falsely reporting prices to consignors 
Giving gratuities to truckers and shippers of livestock 181, 228, 299 
Issuing accounts failing to show thereon true names of purchasers of livestock 128 
Issuing false statements concerning services rendered by market agency... 336 
Reporting weights of livestock to consignors without obtaining correct scale 


Selling consigned livestock to employees of market agency 181, 211, 299 
Selling livestock by market agency to officers and employees without dis- 
closing such fact to consignors 
Selling livestock for consignors to a firm in which officer of respondent has 
an interest 
Selling and weighing livestock belonging to one consignor with livestock 
belonging to other consignor 
Tipping truckers employed by shipper of poultry 
VIOLATION OF ACT 
Actual damage not the test of 181, 199, 211, 228, 268, 299 
Charging a different compensation for market service than rates specified in 
schedule 181, 199, 211, 228, 268, 299 
Failing to— 
account and pay 
assess and collect rates and charges for stockyard services 
charge for services in accordance with filed tariff 
charge for services rates specified in tariff 
disclose to shippers names of purchasers of livestock 
199, 211, 228, 268, 299 
file copies of contracts affecting rates and charges for stockyard services. 127 
furnish bond 51 
furnish a true written account of sale of livestock . .181, 199, 211, 228, 268, 299 
give shippers true names of purchasers 181, 199, 211, 228, 268, 299 
keep proper books and records 181, 199, 211, 228, 268, 299 
keep records fully disclosing all transactions 338 
make full disclosure of facts 181, 199, 211, 228, 268, 299 
make proper returns to shippers of livestock 
pay purchase price 
register as dealer 
remit full amount due consignors 
render reasonable stockyard services 
report to consignors true names of purchasers 
show true names of purchasers of consigned livestock 
Falsely reporting livestock had been sold in single lot 
Falsely reporting prices to consignors 
Giving gratuities to truckers and shippers of livestock 181, 228, 299 
Issuing accounts failing to show thereon true names of purchasers of livestock 128 
Issuing false statements concerning services rendered by market agency.. 336 
Making false reports to consignors of livestock that consignments were sold 
in separate lots 
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ViotaTION oF Act—Continued Page 
Profit or gain as not material in determination of question of.......... 181, 211 
Reporting weights to consignors without obtaining scale tickets.......... 487 
Selling consigned livestock to employees of market agency............... 181 

199, 211, 228, 268, 299 
Selling livestock by market agency to officers and employees without 
disclosing euch fact 10 GONRIBHOTE, «.... 6. 5 60666 io cs scene onda eebees 336 
Selling livestock for consignors to a firm in which officer of respondent has 
GU NROIGN  3.a2 oie eer a ag Ue RCD. Co he CRAVE Rk DEO nan 338 

Worps AND PHRASES 
CRNOON 1 00S 5S od Po eee oak pooner ees ecua gas oe en 156 
Wines UE ORG COW... 665 as os bos anew woes ecenenvineee es encwa tt OR 275 
Not. staat AGNOY acne Os OO RAR I 207 
DeRCNOIMNEREE ... «Po sedis. 3 ok Us Res SO ER 736 
Gules undaethe bat ss Aycire., 0. Rite MEAN eee COI re 265 
Daritt dow coweieonlys o2 ok. 68 A 736 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ABROGATION OF CONTRACT 


Allowance obtained by fraud, mistake of fact, or duress not treated as.... 352 
ACCEPTANCE 

Effect of, of goods upon question of non-compliance with contract...... 366 

Exercise of dominion by respondent over produce as constituting......... 777 

Failure to reject within reasonable time as constituting.................. 368 

Respondent’s sale and diversion of carload of produce as constituting. .... 777 
AccorRD AND SATISFACTION 

Effect of accord on previous cause of action....................00 00005. 758 

Presumption that executory accord is not intended as................... 758 
ADMISSIONS 

Answer admitting liability as constituting waiver of hearing............. 64 

Waiver of formal hearing on indebtedness by...................002005. 751 
AGENCY 

amrihGny 0 DAOON OM C0 CRUIONES Oe oie. 5c f4s5 ninco 5.500 bin ow nslere cord wee 363 
AGRICULTURE DECISIONS 

Reference made to 1 AD 696 for statement of situation................. 59 


AMENDMENT or SECTION 2 oF ACT 

Effect of, upon counterclaim arising from breach of contractual obligation. . 167 
ANSWER 

Admissions in answers of truth of material facts alleged in complaint 


Gmmaraie WELYOR OF BONDING... ©... v0 as oc cee wes sg oak welntate ghaeee as 751 
WU Rn cos wo rn ne pe oo ene a eens rie wma a wae eee 73 
APPEAL INSPECTION 
Saroome point manecwon Nulled DY... ... ce ee tte cee eee me 577 
ASSIGNMENT 
NNER et Se rl i oes Salar Id Te ea ee 600 
ATTORNEY AT Law 
Answer made by, considered as argumentative............ < Oe, Tee 771 
Propriety of appearing as witness by, in case in which he is engaged as 
ON ASSP PEI BOE 2, TT OU eS 2 688 
ATTORNEY’S FEES 
Disallowance of, in reparation award............... 0... e cece eee eens 21 
Legal expenses not allowable in reparation cases........................ 21 


Bacteria Sorr Ror 
Data showing chilling not:caused: by .....5 2400 it. wS oe ee 769 
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CoMMERCE 

Interstate 

Interstate commerce as not confined to transportation but embracing 
all commercial intercourse between states 

ConsiGNMENT 

Conversion of purchase and sale agreement into transaction of 
ConTRACTS 

Abrogation of, by allowance 

All agreements presumed to be written in 

Inadmissibility of extrinsic evidence to vary written terms of 
CouNTERCLAIM 


Dismissal of, for failure to file within limitation period 
Dismissal of, for failure to sustain allegations relating to fraud 
DaMacEs 

Claim itemized as “handling on sales at 15%’’ not considered as element of. 19 
Computation of, for failure to deliver when no loss sustained 
Cost of inspection when improper item of 
Measure of, based on— 

brokerage fees on resale 

demurrage 

extra inspection fees on resale 

failure to take delivery 

rejection of shipment 


resale of produce 
Measure of, where apples were not in suitable shipping condition 
Method of determining loss as 
DwrauL.t 
Admission of facts alleged in complaint by 14, 16, 20, 71, 113, 
114, 117, 119, 120, 325, 353, 375, 496, 760, 761, 762 
Waiver of oral hearing on facts by 14, 16, 20, 71, 113, 114, 119, 120, 
325, 353, 375, 496, 760, 761, 762 
DepartTMENT Pusiication No. 121 
Official notice of data contained in, taken 
Ds position 
Exclusion of, as evidence 
Irregularity in taking of 
ELECTION OF REMEDY 
Suit dismissed in State court for recovery of damages arising from same 
transaction as not precluding right to institute proceedings under act... . 
EviIpENCE 
Affidavits as 364 
Answer made by attorney alleging warranty and fraud considered as 
argumentative 771 
Authorization of complainant to resell produce on respondent’s account as 
indicating produce was not in suitable shipping condition 577 
Brokerage fees paid in similar transactions as sustaining proof that respond- 
ent knew complainant acted as agent 363 
Burden of Proof 
Burden of providing allegations made in answer as resting on respondent 
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Burden of proof as to— 
allegations of complaint by preponderance of evidence.............. 599 
availability of commodity for inspection.....................22.... 766 
SURI Cl IE OG oo os aeciginsa s idin anual oe.s Cole eels ger ere ee 366 
damages due to chilling of tomatoes.....................000 ee eee 768 
CI OMNI eh ha okie nee end canaeimuias nee see Lie 363 
WI RNROGIM os nna niece,  waluie os pumerolniagg ta mare webct teeiae 89 
Certification of Federal-State inspector as................0. 000 ec eeeee 53 
Claim of shortage not reported to delivering railroad as not sustained by 
MIMEIONUY COTmOnOrated GVIGGHOE. .. =. ce cc wet c ccc ecccnccacuacee 603 
Conflict of 






Conflicting testimony on question of whether oranges were purchased 
on behalf of respondent partnership or by buyer as individual 














considered and resolved against respondent...................... 35 
SN 6 oie ess s Ho tiedte rndaciacanes cbacemires 166 
Deposition 

A Oi 5 sens 95a ual w- shee KO Aas POT Ve he a ee 583 
Irregularity in taking of depositions as.................... 23, 52, 588, 606 
Bee Or Pt EMG BUDE TOG oo 562 = wor ace as eg n vie cis gee enears 349 
Effect of failure of respondent’s agent to testify relative to breach of war- 
ranty and fraud alleged in respondent’s answer.....................4. 771 
Nm ona ona rae eens se cee cs nine gu ee aed ue eT 359 
Facts failing to show— 






accounting was not made within ten days from date of last sale...... 







agreement was based on examination of sample lug................. 








TINGE TIES Sc tele eres cette once het ence cate cea 39 

commission man was entitled to commission....................... 594 

complainant sustained burden of proof as to acceptance of check as 
MING 50. one w co oc alee das ceive ko Sers ee a kere cee at ee 599 






Cuma ar et I. ne cose cos pecetee oak dé rebate 








indebtedness of complainant to respondent........................ 






















TRO OU MMNERO So Seco ccctlcuncsavadvcleussseuws dy DME OeEaens 599 
loss upon repurchasing of produce..................... 0c ee eeeeees 371 
onions were not in suitable shipping condition...................... 603 
produce was in suitable shipping condition......................... 58 
rejection of shipment within time allowed......................... 775 
respondent was authorized to resell produce for complainant’s account. 495 
sale of partnership to corporation....................cc cece ee eeees 580 
sufficient information was given by factor to principal............... 594 
WOO WE TROON a oie ce didn esc k care ivea nn ceive ta tne aa 37 
warratity of quality of produced: 3. 01/220. 2g Sees | tive bo einai 771 
Facts showing— : 
I EI cece eg mc tliat sine Seine os aia nea oe eee 573 
allowance was obtained by fraud................-.0cccccccccccees 352 
CONGIGION: OF GENIVOd GRIDINONE. . 55 5. es es oie oc Beles ce ctce teens 594 
ME NI, oo cer cnc occ cae cco uaten es vec nee Tees 374 
order was for purchase of good, sound, grade U. 8S. No. 1 onions...... 604 
proof of allegation of agency by a fair preponderance of evidence.... 363 






purchase of tomatoes on basis of price f.o.b. California.............. 
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Evipence—Continued 
Facts showing—Continued 
relationship of principal and agent 
respondent failed to sustain burden of proving existence of custom 
and usage permitting purchaser to reject f.o.b. sale after its ac- 
ceptance 
respondent was agent of complainant 
substantial compliance with pack specifications 
Federal inspection certificates as 349, 352, 359 
Inadmissibility of extrinsic evidence seeking to vary terms of unambiguous 
written contract 
Inadmissibility of inspection report of Railroad Perishable Inspection 


_ Agency under section 14(a) of act 
Inadmissibility of report of Brody Inspection Service under section 14 (a) 


Inspector’s certificate as 
Insufficiency of, to sustain allegation of fraud 
Insufficiency of uncorroborated testimony concerning shortage of produce. . 
Invoice showing brokerage charge made by agent on transaction in question 
as sustaining proof of existence of agency 
Lack of fair preponderance of, to establish respondent was proper party. . . 
Presumptions 
All agreements presumed to be written in contract 
Propriety of appearing as a witness by attorney in case in which he is 
engaged as counsel 
Record in previous decision as 
Report of inspector of Department of Agriculture of Canada as 
Sales tickets as 


Strict Proof 
Claim of guaranteed advance as requiring 


Testimony of Plant Pathologist as 

Weight given to Federal-State Inspection certificates 
EXaMINER’s REPORT 

Inclusion of proposed order in 
Expert TESTIMONY 

Evidence of Plant Pathologist as 


Factors 
Dutiy of, to inform principal of all facts relating to consignment 


FreperAL INSPECTION 
Materiality of, on question of extent of deterioration of commodity during 


FrepeRAL INSPECTOR 

Meaning of word “mostly” extra-row pack used by 
F. O. B. Satz U.S. No. 1 

Meaning of term 


FRAUD 
Allowance obtained by, as not constituting abrogation of contract 


Insufficiency of evidence to sustain allegation of 


Grave U. 8. No. 1 
Specification “good” as meeting quality designated by 
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HEARING 


Waiver of, by admiasion of liability... .......0600.0005000000. cod MMe 64 
IMMEDIATELY 

Meaning of word’ as used in contract................ 0... ccc ec e eee ee 588 
INSPECTION 

Effect of complaint of defects upon failure to inspect produce............ 767 

Effect of opportunity for, on allegation of implied warranty.............. 767 
INSPECTION CERTIFICATE 

Defects found by inspector in car of lettuce described in................. 37 

Weight given to, as compared with depositions......................... 38 
INTERVENTION 

Denia ar Data Rb yriysiaas seas neers mh whole aumearece Aneow bled: 52 


INTERSTATE COMMERCE 
Deliveries from cars of grapes in original packages in which they were 


slumped as constiinting. ©... JeatEopee sks its. ek ds cle ek ee a 138 

JURISDICTION 

Claim arising from onion set transaction as not within purview of act.... 165 
Late Buicgut Tuser Ror 

MORMON GR oho oie. ora. da ho thndaat iow ev. Ose Sat Ee ee 349, 359 
LecaL ExPpENsE 

Disallowance of: in reparation casem.....°: 5 ee lh ee 21 
LICENSES 


Expiration of 
Where respondent’s license has expired it need not be suspended or 
revoked because of his failure to account for proceeds of grapefruit 
shipped to him for sale on commission basis, but these facts should 
RG EMI os skye: toes wren aterads en Sater nce dle Seaweed ater ee ee 59 
Granting of 
License having been previously denied applicant because he had 
engaged in practices violative of act, upon investigation made after 
his filing of present application for license to engage as commission 
merchant, dealer, or broker in the handling of fresh fruits and 
vegetables in interstate commerce, showing that applicant has now 
demonstrated his fitness to engage in such business, it is concluded 
that the license under act should now be issued to applicant, and 
TPIOK OFCT VOGUE oa ..6 6 oi iin bs civ dw owe diy dawid Ne pega e aan 578 
Revocation 
Respondents’ failure to account for advances on, and net proceeds of, 
five carloads of garlic consigned to them by complainant constitutes 
flagrant and repeated violations of act, for which, it is held, their 


Moghie dina he neues! 2). 625.855: Sieelsoves: Jud) led... 490 
LIMITATION PERIOD 
Counterclaim dismissed for failure to file within........... pitlradit. s « 70 


MarkeET ConpDITIONS ; 
Mere expression of dissatisfaction with respect to, as not constituting 


instructions to sell at best obtainable price........................... 11 
MERGER - 
Payment with Negotiable Instrument 
Discussion of principles involved— 
aa NO 6a) chads Kit oat Fed seeks ee ee 749,753 
Wile A as Sarat abies skein iy deseo el ‘ 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


Morton Page 
Denial of— 

to dismiss complaint for failure to show variance was material....... 37 

to dismiss proceeding because of sufficiency of allegation in complaint. 588 

to strike specific questions and answers.......................e000- 588 


OrrFici1aL NorIce 
Data contained in Department of Agriculture Miscellaneous Publication 


ONIONS 
Claim arising from onion set transactions as not within purview of act.... 165 
PARTNERSHIP 
Léabitity of, for purchase by member... . 66.066. cc ccc ees cne esse ls 35 
Liability of partners doing business under assumed or fictitious name.... 374 


Permissibility of transaction of business under assumed or fictitious name by. 874 
PERISHABLE PROTECTIVE TARIFF 


Bue cou, 0.11, 1.C.-C. No. 17, explained ......... aciiawienon salads. 19 
Puoma Ror 

Data showing chilling not caused by.................ccceceecceceueee 769 
Pian? PATHOLOGIST 

NON NE MURR 5g oasis gasp ao Sao b0: 4 sc owe wR emels 349 


PRINCIPAL AND AGENT 
Confirmation by buyer of broker’s contract of sale as constituting ratification 31 


Liability of agent acting for undisclosed principal....................... 57 
Liability of broker to his principal for breach of contract under paragraph 4, 
MMMM esha cie i. peo oi APSA SERS a Som esas ks wai Wawel 604 
Ratification by buyer of broker’s contract of sale as disposing of question of 
NON os Se aa Shida bs reas oh chs os dwg kde aia otis < #ag Os 2 31 
Ratification with full knowledge of unauthorized act of agent as absolving 
Renae MMARIEMANNELUS CG SITTIN 5, a on cos. 4 0S 4 bv 9.8 eine slew dike ho cle ee ae 600 
Prior DEciIsion 
ERENT SD IN 6 8s oy opal p54) 50. 6, D butane ns 94 wud eskseuage’® © 6 Be 601 
Prior ORDER 
NN iE A a ae ET occ aa S oa cca Poriah: coy dae Rien Bors dan a ta oi Ae OO 578 
PRoposED ORDER : 
Kadlusion of, in examiner's! report 5:5 16% 658 oiscwieie fe atk Lace eis oeisrepeqesds oe oo 491 
RECONSIDERATION 


Denial of Petition 
Respondents’ petition for reconsideration of decision and order denied 
on ground that award of reparation was warranted and supported by 
law of case and evidence of record...............00ce eve eeeeees 122 
Where all objections and arguments relating to prior decision, which 
held that respondents obtained certain money and failed to account 
for most of it, have been considered, and it was not clear that further 
hearing or argument will serve any useful purpose, respondents’ 


petition for reconsideration should be denied..................... 116 
REFRIGERATION - 
Failure to ship in accordance with contract by, as constituting breach of 
MUNIN 5 gah cstv no va mos avoid Wo ae ire Gancenf Cer ale els Wea bi ens aa¥ eral al ¥ ese Maa ole « ate BME 19 
REHEARING 


Petition for a rehearing denied as review of proceeding indicates that 
decision was based on evidence and because petitioner did not state 
nature or purpose of evidence to be adduced at rehearing.............. 
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REHEARING AND RECONSIDERATION 
Dismissal of Petition for 
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Respondent’s petition for rehearing and reconsideration of order entered 
in this proceeding dismissed on basis of withdrawal of said petition 
by respondent, and record in this case is closed................... 


REPARATION 
Acceptance 


Where buyer, acting through its agent, purchased from seller, without 
warranty, two carloads of onions at an agreed price, less freight 
charges, and while on track cars were examined and accepted by 
buyer’s agent, reparation should be awarded in favor of seller in 
amount of unpaid portion of purchase price...................... 


Balance of Purchase Price 


Where respondent, by agent, at Chicago, examined onions at time of 
purchase, without seller’s warranty thereof, it is held that respond- 
ent’s contention that onions were not in suitable shipping condition 
is not tenable as commodity was not purchased on an f.o.b. shipping 
point basis and, therefore, complainant is entitled to award of 
reparation for balance of purchase price, and it is further held that 
respondent’s counterclaim be dismissed on ground that prior to 
amendment of act and at time transaction occurred, act did not 
provide for recovery of damages by principal from his broker for 
breach of contract alleged in counterclaim....................... 


Breach of Contract 


Where buyer suffered damages because commission merchant failed to 
ship a carload of cantoloupes by standard refrigeration in accordance 
with terms of the contract, latter should sustain loss upon shipment 
and reparation should be awarded in favor of buyer.............. 
Where respondent, acting through buying agent, purchased four 
carloads of carrots at price f.o.b. California, finally diverted to 
Chicago, and because of his complaint as to quality of carrots, 
complainant granted respondent certain allowances, but respondent 
rejected one carload, it is held that since respondent breached 
contract, granting and accepting of allowances did not constitute ac- 
cord and satisfaction, and that complainant is entitled to award of 
reparation in amount of difference between original price and proceeds 
from resale of fourth carload, and it is further ordered that respond- 
ent’s counterclaim be dismissed for failure to show fraud.......... 
Where written contract entered into between complainant and C. 
Comella, Inc., respondent, called for f.o.b. sale U. S. No. 1 peaches 
which term signifies, under regulation under act, that delivery is 
made to purchaser at shipping point and that purchaser assumes 
the risk of damage and deterioration in transit not caused by shipper, 
and complainant delivered to respondent peaches as provided in 
contract, and in suitable shipping condition, it is held ‘that he fulfilled 
conditions of contract, and, therefore, complainant should be 
awarded reparation in accordance with contract, and it is further 
held that The Lancaster-Acker Company, other respondent in this 
proceeding, should make reparation to complainant for damages 
arising out of transaction in handling, without authority, cars of 
peachés which did not grade U.S. No. 1 for complainant’s account. . 
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600 
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755 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


RepaRaTIon—Continued 
Brokerage Fee 
Respondent’s acknowledgment of his indebtedness, and his failure to 
pay agreed brokerage fees earned by complainant in connection with 
four interstate shipments of lettuce entitle complainant to award of 
reparation for brokerage fee earned by him 
Where complainant, acting as respondent’s agent, upon wired instruc- 
tions, purchased and shipped to respondent several carloads of lettuce, 
and respondent accepted produce, but failed and refused to pay 
complainant value of brokerage service performed, reparation should 
be awarded complainant in full amount claimed 
Where complainant sold, in accordance with instructions, carload of 
grapes which was accepted by purchaser and respondent failed to 
pay for services rendered, reparation was awarded complainant for 
brokerage fee earned by him 
Where complainant sold, in accordance with instructions, two shipments 
of peaches which were accepted by respondent who failed to pay for 
services rendered, reparation should be awarded complainant in 
amount of brokerage fee earned by him 
Deficit on Consigned Shipment 
Where evidence shows that respondent consigned a truck load of 
tomatoes from Florida to complainant at New York City, and 
complainant advanced $1.00 per lug to respondent in anticipation of 
reimbursement from gross proceeds derived from sale of tomatoes, 
it is held that reparation should be awarded complainant in amount 
of net deficit incurred by him, and that respondent’s counterclaim 
based on the contention that the accommodation was a guaranteed 
advance should be dismissed 
Failure to Accept 
Respondent’s failure to accept, without reasonable cause, car of 
potatoes, in accordance with contract, entitles complainant to 
reparation in amount of loss sustained by him on resale of produce 
for respondent’s account 
Failure to Account 
Purchase and acceptance of produce by buyer and his failure truly and 
correctly to account for any part of purchase price entitles seller to 
reparation in amount which Secretary finds buyer owes 
Respondent’s failure to account for complainant’s share of proceeds of 
sale of produce handled by respondent as broker for joint account of 
complainant and another entitles complainant to reparation for his 
share of proceeds 
Respondent’s failure to account for several shipments of fruits and 
vegetables in accordance with contract of purchase and sale entitles 
complainant to award of reparation for balance of purchase price. . . 
Respondent’s failure to account to complainant for agreed purchase 
price of two shipments of onions on f.o.b. El Paso, Texas, basis 
entitles complainant to award of reparation for full amount of 
purchase price, and respondent’s contention that complainant’s prior 
dismissed suit in State court for recovery of damages sustained in 
this transaction precludes his right to institute proceeding under act, 
overruled 
Where complainant sold through respondent Wetstone to respondent 
Lamberta a number of bags of Conn. U. 8S. Commercial potatoes at 
agreed price on c.o.d. State of New York basis, which contract of 





CUMULATIVE INDEX-DIGEST (1943) 859 


PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


RepPARATION—Continued Page 
Failure to Account—Continued 
sale was assigned to respondent King’s Produce Corporation, and in 
payment for produce complainant accepted assignee’s check, payment 
of which was stopped, and because potatoes were found to be below 
grade, respondent Wetstone, without prior authority, resold shipment 
at reduced price, it is held that reparation should be awarded com- 
plainant against King’s Produce Corporation for failure to account, 
and that since complainant ratified resale by accepting buyer’s check 
and by filing this complaint, complaint as to respondent Wetstone 
showlth be :dianiiased? 3: 1..'90792 SUEX Jolela, OF eget aes 2 595 
Where complainant, acting as broker, sold respondent carload of 
tomatoes, and subsequently paid seller for them, and the respondent 
promised to repay him amount so advanced, but failed to do so, 
reparation should be awarded complainant for full amount advanced 
oa Mimeiche 2 sic¥ Selig Hie. Mine Debbeteg. 16. tediens neha Ss 162 
Where respondent accepted shipment of bananas sold and delivered to 
respondent, and respondent alleged that he accepted produce only 
after he was authorized to handle bananas for complainant’s account, 
it is held that, since respondent has not sustained burden of proving 
that new contract was created, it is bound by his acceptance of 
shipment, and reparation should be awarded complainant in amount 
of balance:of purchase price .': 5. 2225 2ba00 . Hue ee OU es 363 
Where respondent shipped vegetables to complainant and draft for 
full purchase price was drawn against complainant, which was paid 
upon arrival of produce, but respondent did not deduct advance pay- 
ment from draft and has since neglected and failed to make refund of 
sum advanced, it is held that complainant should be awarded repara- 
tion for amount due and owing to complainant ................. 375 
Failure to Deliver 
Where complainant purchased carload of broccoli from respondent at 
stated price, f.o.b. Stockton, California, and payment was to be 
made by airmail check, which, in opinion of respondent’s manager, 
was not received within reasonable time, and therefore he diverted 
car of produce for sale for respondent’s account, it is held that 
although complainant could have mailed check on March 5, or during 
day of March 6, but did not mail it until March 6 at 9:30 P. M., 
complainant’s check was mailed within reasonable time, and it is 
further held that respondent failed to deliver produce without 
reasonable cause, and reparation should be awarded complainant for 
bone uantained hig: 86) ct eres: ES OR Saige, Bade, eS 584 
Where respondent failed to deliver, without reasonable cause, potatoes, 
in accordance with contract of purchase and sale, reparation is 
awarded complainants for loss resulting to corporation for which 
they were trtatosat:it tigt. 2. CLUE, PI 72 
Where respondent sold to complainant three cars of oranges and 
three cars of grapefruit, and respondent failed to deliver any fruit and 
cancelled contract, it is held that, although respondent failed to 
perform its contract, purchase by complainant of grapefruit other 
than sizes contracted to be delivered, and purchase of grapefruit 
and oranges at least eight days after date of breach of contract, 
during which period there was a rise in market price of these com- 
modities, are not proper basis for computation of damages for 
fallnte to deliver: fruit aa amneed.. «. 65 bic ccvancisdisanvaveeeeces 369 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


REPARATION—Continued 
Failure to Pay 

Purchase and acceptance of produce by buyer and his failure to pay 
balance of purchase price entitle seller to reparation in amount which 
Secretary finds buyer owes 

Purchase and acceptance of shipment of potatoes and tomatoes by 
respondent and his failure to pay agreed purchase price entitle 
complainant to reparation for total amount of such price 

Purchase and acceptance of shipment of fresh fruit and vegetables by 
buyer and his failure to pay balance of purchase price entitle seller 
to reparation in amount which Secretary finds buyer owes 

Respondent’s failure to pay complainant for loss sustained by latter in 
resale of car of potatoes for respondent’s account, and respondent’s 
failure to deliver car of potatoes in suitable shipping condition 
entitle complainant to reparation 

Since two carloads of potatoes sold at price f.o.b. shipping point, 
coupled with warranty to grade U. 8. No. 1, and potatoes were in 
suitable shipping condition at time and place of purchase, but 
deteriorated during transit to ultimate destination, it is held that 
buyer could not convert purchase and sale agreement to that of 
consignment transaction, nor could he rely upon rule of suitable 
shipping condition, as produce did not move under normal transpor- 
tation service and conditions and, therefore, reparation should be 
awarded seller in amount of unpaid price 

Where buyer accepted two shipments of fresh fruit, in accordance 
with terms of contracts, and failed to pay purchase price, reparation 
should be awarded in favor of seller for full amount of contract price.. 113 

Where buyer purchased and accepted produce and failed to pay purchase 
price, reparation should be awarded in favor of seller for full amount 
of contract price, including protest cost for stop-payment order on 


Where complainant, as agent of respondent, fulfilled its contract of 
purchase and sale of truckload of peaches which were graded as 
U. 8. Extra No. 1 at shipping point, and respondent denied that 
complainant acted as its agent, it is held that, since complainant 
proved by a fair preponderance of evidence existence of agency, any 
loss which was incurred after consummation of sale must be borne 
by respondent as complainant was not at fault and was not negligent 
and, therefore, reparation should be awarded complainant in amount 
of total contract price 

Where complainant sold and delivered to respondent partnership a 
number of bags of potatoes and latter accepted produce but thereafter 
refused to pay complainant purchase price, and alleged that its 
business was sold to a corporation and that potatoes were ordered 
by employee of corporation, it is held that in absence of proof of 
dissolution of partnership or of sale of business of partnership, or of 
organization and existence of- corporation, reparation should be 
awarded against partnership for full amount of purchase price 

Where complainant sold to respondent carload of potatoes, and 
respondent, upon accepting them, gave his check for purchase price 
of potatoes, but later stopped payment on check, it is ordered that 
reparation should be awarded complainant in amount of full purchase 
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REPARATION—Continued 
Failure to Pay—Continued 
Where complainant sold to respondent a number of crates of ““Harden- 
krisp” lettuce rolling in car labeled “Hardenpadpak” and not 
“Hardenkrisp”’ lettuce as stated in contract of sale, and respondent 
resold and diverted car which was rejected because of misrepresenta- 
tion, it is held that respondent’s resale and diversion of carload of 
lettuce constitute such exercise of dominion over produce as to amount 
to acceptance, and, therefore, complainant is entitled to award of 
reparation for agreed purchase price..................22.0000 00s 
Where complainants, in consolidated cases described herein, each 
asked for reparation against respondent for unpaid balances due 
complainants for grapes sold and delivered to respondent, and latter 
acknowledged nonpayment of full purchase price of grapes and gave 
each of complainants promissory note in amount of unpaid balance, 
but notes were not paid at maturity, it is held that failure to pay 
notes revived the original obligations, and that notes are evidence 
of indebtedness, and therefore, complainants should be awarded 
reparation in amount of unpaid balance of purchase price......... 
Where respondent accepted carload of apples sold and delivered to 
him, and failed to pay full purchase price, complainant held entitled 
to award of reparation in amount of unpaid balance of purchase price. 
Where respondent admitted purchase and acceptance of car of tomatoes, 
subject to complainant’s guarantee that tomatoes would not dete- 
riorate from chilling but contended that they did not meet require- 
ments of guarantee, and filed a cross-complaint alleging that chilling 
of tomatoes brought about a Phoma Rot and Bacterial Soft Rot, it 
is held that since respondent failed to sustain burden of proof as to 
allegations made in its answer and counter complaint, its failure to pay 
purchase price entitles complainant to award of reparation in amount 
of aaid purchiee gipied:).! 35s > 658 eee LU AG SEMI. 3 oe 
Where respondent admitted purchase and sale of grapes and owing 
amount alleged, but denied that grapes were delivered in interstate 
commerce, it is held that since deliveries were made to respondent 
from cars in which grapes had moved in interstate commerce and in 
original packages in which they were shipped, respondent’s failure to 
pay balance of purchase price entitles complainant to reparation for 
URDAIE GMOUDG.  - 5 5.0.0 < ony s cle WESTIN SPOON Dade Sok Cathe Os gos. 
Where respondent, by agent, purchased carload of peas from com- 
plainant on “rolling acceptance final” basis, examined them but 
failed to notify complainant of intention to reject within time allowed, 
resold peas and remitted proceeds to complainant company which 
accepted proceeds as part payment, it is held that purchase having 
been made “rolling acceptance final’ respondent had no recourse 
against complainant asto quality or condition disclosed at destination, 
and, therefore, reparation should be awarded complainant for unpaid 
balariee ‘of purchase: prieey o)).'2 65. SUIT. etied Ua. te 
Where respondent failed to sustain burden of proof as to its allegation 
that on day it purchased artichokes under modified contract only one 
crate of them was available for inspection, it is held that after 
inspection, or opportunity to inspect, respondent is bound by exami- 
nation and cannot later complain of defects which examination 
should have revealed, and, therefore, it is ordered reparation should 
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ReparaTion—Continued 
Failure to Pay—Continued 
be awarded complainant in amount of full contract purchase price of 
shipment of artichokes ; 

Where respondent inspected and accepted carload of potatoes sold and 
delivered to him, and failed to pay balance of purchase price, it is 
held reparation should be awarded complainant in amount of balance 
of purchase price 

Where respondent inspected and accepted truckload of bananas sold and 
delivered to him, and gave worthless check in payment thereof, it is 
held reparation should be awarded complainant in amount of full 
purchase price 

Where respondent purchased carload of potatoes from complainant and 
former had opportunity of making a thorough inspection, and 
accepted potatoes, but refused to pay agreed price, alleging in its 
answer that potatoes were warranted to be firm, sound, and free 
from rot and decay, and that the words “‘as is” were placed on broker’s 
memorandum of sale by complainant’s agent for purpose of defrauding 
respondent, and that shipment was condemned by Minnesota 
Department of Agriculture, it is held that since there was no con- 
vincing evidence of warranty, alleged in respondent’s answer, 
broker’s statements included in report of investigation, and broker’s 
memorandum of sale, are accepted as proof of transaction, and, 
therefore, reparation should be awarded complainant by reason of 
application of rule that where goods are examined by buyer, there is 
no implied warranty regarding defects which such examination 
would have revealed 

Where seller performed his part of a contract of purchase and sale by 
delivering produce called for at shipping point, he was then entitled to 
receive agreed price from buyer, and latter’s failure to pay. balance 
of purchase price entitles seller to award of reparation for such unpaid 


Failure to Repay 
Respondent’s failure to repay, pursuant to agreement, advance and 
to pay deficit incurred in connection with resale of peas consigned to 
complainant for account of respondent, entitle complainant to 
reparation in amount of loss resulting from net deficit and pre-season 
advances on said fresh vegetables 
Failure to Take Delivery 
Failure to take delivery by buyer, without reasonable cause, of seven 
tons of cabbage which conformed to contract of purchase and sale 
entitles seller to reparation for full amount of loss, where latter was 
not negligent in failing to resell produce 
Fraud 
Where allowance was granted by complainant through respondent’s 
fraudulent misrepresentation concerning disposition of car of lettuce 
which caused complainant to believe that produce had not been 
unloaded when, in fact, it had been unloaded, and such statement 
caused complainant to believe that car of lettuce would be rejected, 
and thereby caused complainant to grant respondent discount, it is 
held that respondent’s failure to account to complainant for total 
contract price was in violation of act, for which complainant should be 
awarded reparation for balance of original contract price 
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ReparaTion—Continued 
Rejection of Shipment 

Rejection by buyer, without reasonable cause, of carload of potatoes 
which conformed to contract of purchase and sale entitles seller to 
reparation for net loss sustained by latter 

Respondent’s rejection of carload of potatoes, without reasonable 
cause, entitles complainant to award of reparation for full amount of 
loss sustained by him upon resale of potatoes 

Since refusal of buyer to accept two carloads of U. 8. No. 1 potatoes 
sold to it by seller constitutes rejection, without reasonable cause, of 
produce, reparation should be ordered in favor of seller, and award 
should cover damages arising from resale loss, demurrage, extra 
inspection and brokerage fees on resale, and seller should be under 
fixed legal liability to pay broker loss sustained by him 

Where complainant sold to respondent carload of tangerines which 
were to grade U. S. Combination delivered at Toledo for shipment 
from Florida, and respondent was notified of arrival of shipment but 
failed to cause tangerines to be inspected until four days after arrival 
of shipment, and tangerines were then found not to be up to contract 
requirements, and respondent rejected them, it is held that, since 
respondent failed to reject fruit within a reasonable time, com- 
plainant should be awarded reparation for damages sustained by it 
in resale of carload of tangerines 

Where complainant tendered peaches to respondent in accordance with 
contract of purchase and sale and respondent rejected shipment, 
without reasonable cause, complainant is awarded reparation in 
amount of loss sustained by him on resale of rejected shipment... . 

Where evidence shows that contract of purchase and sale of two 
carloads of tomatoes was not based on sample lug and on express 
stipulations, but that final agreement was expressed in exchange of 
wires that purchase was on basis of price f.o.b. California, it is held 
that since extent in deterioration of tomatoes was not abnormal, 
there was substantial compliance with terms of agreement, and, 
respondent’s rejection of tomatoes was without reasonable cause, and, 
therefore, complainant was entitled to award of reparation for 
damages in amount of difference between sale price and amount 
realized on the resale of tomatoes 

Where respondent purchased carload of lettuce which was warranted 
by complainant as “good’”’ and thereafter respondent rejected ship- 
ment of produce on alleged ground that lettuce was “not as war- 
ranted”, it is held that since lettuce graded U. S. No. 1, shipment 
conformed to warranty and respondent’s rejection thereof was 
without reasonable cause; and it is ordered that reparation should be 
awarded complainant in amount sustained by it on resale of produce. . 

Where respondent, without reasonable cause, rejected carload of 
apples purchased from complainant on f.o.b. Chelan, Washington, 
“Accepted on Government Inspection basis,” and inspection showed 
apples to be up to contract requirements, it is ordered that reparation 
should be awarded complainant for full amount of loss sustained by 
him upon resale of apples 

Where Truman C. Collins applied for license under s act for himself and 
Curtis D. Collins, as members of Collins Bros., partnership, and both 
respondents conducted their business under fictitious name of Collins 
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ReparaTion—Continued 
Rejection of Shipment—Continued 
Fruit Co., Truman C. Collins being at Winter Haven, Florida, and 
Curtis D. Collins at Atlanta, Georgia, and latter purchased, but 
later rejected two carloads of oranges, it is held that (1) partnership 
could, in absence of statute to contrary, operate under’name of 
Collins Fruit Co., rather than its true name, (2) that liability 
attached to both respondents in connection with rejection by Curtis 
D. Collins of oranges in question, because of their partnership 
relationship, rather than name used in conducting business, and (3) 
oranges conformed to specifications and rejection was without 
justification; therefore, reparation is awarded complainant in amount 
of difference between purchase price of two carloads rejected and net 
amount realized by the complainant on resale... . . a Aira ae 5° Sa 
Sian 

Since several carloads of potatoes sold by complainant to respondent 
at prices f.o.b. shipping point complied with warranty to grade 
U.S. No. 1, and potatoes were in suitable shipping condition at time 
and place of purchase, but deteriorated during transit to ultimate 
destination, it is ordered that reparation should be awarded com- 
plainant for purchase price which respondent refused to pay, and 
latter’s counterclaim for damages, based on two other carloads, should 
be dismissed for failure of proof of fraud as evidence failed to show 
that complainant knew that potatoes or fields where they were grown 
















































were affected by Late Blight Tuber Rot................. sca OR 
REPARATION FOR— 
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‘ROLLING ACCEPTANCE FINAL” Page 
DOI OE ON oss choc os hci wan 6 a eee ae ee 774 
SaLzs 
Conversion of purchase and sale agreement into consignment transaction.. 359 
Passing of Title 
In shipment of commodity on f.o.b. basis title passes upon delivery and 
SAM OF CEN 5 5.6 55 5 a eres Shy ewes pha pois ee 494 
Suiprina Point INsPECTION 
Nullification of, by appeal inspection...................000... 00 0c ceeee 577 
Reliance on, as justification for failure to furnish produce of grade specified 
I seen fn crtio teas chan stele aie RE Shee eR ee 577 
SiminaR Car 
AMO CE CONE 55500. 5 3 cer cs ces eledaceces ales eee ene ties etree | 
SurraB._e Suippina ConpiTIon 
Inapplicability of rule of, because of delay in transit.................. 849, 359 
Inspection showing average of 13 percent decay three days after date of 
shipment as indicating produce was not.in.................. 0.000 ces 577 
Preclusion of contention that commodity purchased without warranty 
MMI TIN 5 os. cs! s:-0 wel 9's Wks pH GE ROE CAG PHA AE oe wee ee 603 
MIN do cies oe time ett aaa oe Cue aa Bare A ee 345, 359 
MeO WNaIaa Ce: IIIA Sooo)? 2,0, 0:30) < owt sig ete 55 


Where apples shipped from cold storage f.o.b. loading point were warranted 
by seller as grade U. S. No. 1, 2)4-inch minimum size, “good color and 
sound”, but at time of shipment were affected by internal browning, 
and upon arrival the day following shipment inspection showed that 13% 
were “dead ripe’, and average of 6% were affected by decay, it is held that 
apples were not in suitable shipping condition, and, therefore, reparation 
should be awarded in favor of complainant.......................... 51 

SUPPLEMENTAL ORDER 


Extension of Date of Order 
Reparation order of January 26, 1943, as amended February 13, 1943, 


is further amended by changing its date and effective date to May 
Be Nes cod wre askin eo CEN VK OE RR Ce Re rn eae Oe 136 
Order Set Aside 
Prior order in proceeding set aside only for purpose of affording more 
time to consider respondents’ petition for reconsideration of order.. 122 
Petition for reconsideration denied by..................0000 ccc ueeeeee 117 
Stay of Order 
Order of November 1, 1943, in this proceeding, awarding complainant 
damages in certain amount is hereby stayed, pending decision to 
grant or deny complainant’s petition for reconsideration claiming 
additional damages, in accordance with rules of practice under act.. 605 


UnirorM Sates Act 


Effect of affirmation as distinguished from mere opinion under. . . tucce. 7a 
UNPUBLISHED DEcISIONS 

WO ious RTOS gate ... .89, 60, 74, 123, 139, 167, 376, 390, 497, 609, 777 
VARIANCE 

When material...... me a a 
VIOLATION OF ACT 

Agent’s failure to perform duty......... b aniaes ; eae ne 
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Failing to— 
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i eee Ne icc 0's 42 abe aaa a6 Sidi'w'a: ee, 66 lam ce Ne a 





866 CUMULATIVE INDEX-DIGEST (1943) 
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VioLaTion or Actr—Continued 
Failing to—Continued 
account and pay 
account for advances and receipts of proceeds 
account for proceeds 
account for purchase price 
account for share of proceeds on joint account 
deliver 


deliver in suitable shipping condition 
Failing to pay— 
balance of purchase price 39, 66, 70, 138, 352, 750, 754, 759, 760, 763, 775 
brokerage fee 71, 115, 167 
loss on resale of produce 577 
net deficit 354, 577, 594 
15, 17, 28, 35, 65, 
114, 136, 349, 360, 363, 580, 604, 758, 762, 767, 769, 772, 777 
Failing to repay advances 
Placing stop-payment order on check 
Rejection of produce 
Rejection of shipment 
WARRANTIES 
Facts failing to show liability on 
Lack of evidence 
Where buyer purchased and accepted produce and evidence fails to 
show breach of warranty by seller, reparation in amount of unpaid 
portion of purchase price should be awarded in favor of latter, and 
buyer’s counterclaim should be dismissed 39 
Seller’s statement that produce “did not need to be brushed” as not 
constituting 31 
Specification of purchase on basis of Grade U. S. No. 1, 2%-inch 
minimum size, “good color sound” as embraced within 54 
WITNESSES 
Propriety of appearance as witness by attorney in case in which he is 
engaged as counsel 
Worps AND PHRASES 
Accepted on Government Inspection basis 
Farm acceptance basis 


Handling on sales at 15% 
Immediately 


Overripe 
Picked up at Farm Price $1.60 cwt. at Farm C.O.D. Basis 


Rolling acceptance final 
Similar car 
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ComMERCE 
Criterion of Power 
Criterion of Congressional power over intrastate activities affecting 
interstate commerce 
Incidental Powers of Congress 
Incidental powers of Congress to make Federal regulation of price of 
milk effective 
Interstate 
Effect of intrastate competition upon 
Extent of power of Congress over 
Intrastate 
Federal regulation of intrastate activities affecting interstate regulation . 
Federal regulation of intrastate activities conducted by persons also 
engaged in interstate commerce 
Federal regulation of intrastate activities which interfere with or 
obstruct interstate commerce 
Federal regulation of price of intrastate milk affecting adversely policy 
of Federal act 
Power of Congress to regulate intrastate activities 
OrperR No. 41 (Cuicago) 
Commerce 
Regulation of Intrastate Milk 
Congressional intent that provisions of sec. 8c (1) of Marketing Act 
of 1937 confer upon Secretary of Agriculture authority to 
regulate handling of intrastate milk which by reason of its com- 
petition with handling of interstate milk so affects that commerce 
as substantially to interfere with its regulation by Congress, 
upheld, on ground that provisions so read are supported by legis- 
lative history of act which was adopted to conform to Supreme 
Court opinion in Schechter case distinguishing between intrastate 
activities “directly” and “indirectly” affecting interstate 
commerce 
StaTuTEs 
Construction and Interpretation 
Consideration of Committee Reports 
Consideration of legislative history 
Statement of individual legislators when not to be taken as persuasive 
of Congressional intent 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
Separate Index-Digest * of 
United States v. Wrightwood Dairy Company 
127 F. 2d 907 


Base Periop 
Power of Secretary to apply other than base pre-war period for determining 
purchasing power of milk 
ConsTITUTIONAL Law 
Right to challenge validity of sections of act in absence of showing prejudicial 
action under them 
Courts 
Judicial Review 
Reviewability of action of Secretary in applying other than base 
pre-war period for determining purchasing power of milk 794 
Reviewability of action of Secretary in fixing limits of marketing area 
in milk marketing order 794 
DiscrRETION 
Exercise of, by Secretary in applying other than base pre-war period for 
determining purchasing power of milk 794 
Exercise of, by Secretary in fixing limits of marketing area in milk marketing 
order as not reviewable by courts 794 
JupiciaL History oF Case 
Proceedings in U. S. Supreme Court and Federal lower courts 790 
Moor Cass 
Action challenging validity of original milk marketing order as not becoming 
moot upon adoption of amendment to order 795 
Notice AND HEARING 
Validity of, where variances between proposed agreement and tentative 
approved agreement and proposed order existed 792 
Orpver No. 41 (Cxicaco) 
Effect of variances between proposed agreement and tentative approved 
agreement and proposed order upon validity of notice and hearing 792 
Essential requirements to be complied with before issuance of 792 
Object of hearing under act relating to due notice of, and opportunity for, 
hearing upon proposed order 791 
Secretary of Agriculture 


Powers of 
Where Supreme Court of United States held that Congress, by 


provisions of sec. 8c (1), conferred upon Secretary authority to 
regulate handling of intrastate milk, which by reason of its 
competition with handling of interstate milk, so affects interstate 
commerce as to interfere substantially with its regulation by 
Congress, and remanded case for further proceedings on errors 


*Cumulative Index-Digest of court decisions (1943) under Agricultural Marketing Agreement 
Act of 1937 may be found on page 870, infra.—Ed. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
DECEMBER 1943 


Orpvser No. 41 (Cuicaco)—Continued 
Secretary of Agriculture—Continued 
Powers of—Continued 
assigned below not passed on there, it is held: (1) the object of 
hearing under provision of act requiring Secretary to give due 
notice of and an opportunity for hearing upon proposed order is 
to afford individuals opportunity of hearing their objections and 
to give administrators chance of obtaining information; (2) 
variances between proposed agreement and tentative approved 
agreement and proposed order did not affect validity of notice 
and hearing upon proposed order; (3) order was not defective 
for lack of recitation therein that it was favored by required 
number of producers; (4) Secretary has powers: to limit participa- 
tion in referendum vote to producers affected by order, to restrict 
regulation of milk to communities having comparable health 
standards, to apply other than base pre-war period for determin- 
ing purchasing power of milk, and to limit minimum prices to be 
paid producers for milk disposed of by handlers in certain forms 
within marketing area; (5) where conflict exists between Federal 
and state Antitrust laws, later Federal law will prevail over 
earlier and conflicting state legislation; and (6) action challenging 
validity of milk marketing order does not become moot upon 
adoption of amendment to order..............--sscescceees 
Validity of notice and hearing where variances between proposed agreement 
and tentative approved agreement and proposed order existed......... 
Validity of order lacking recitation therein that it was favored by required 
WATE OF RARER, aos a creda gakac ca cod heads eee saga eee 
Validity of provisions of, fixing minimum prices to be paid producers for 
milk where Secretary, in establishing parity prices, did not use base 
pre-war period of August, 1909, to July, 1914, as prescribed in act...... 
Validity of provisions of, limiting prices to be paid producers for milk 
disposed of by handlers in certain forms within marketing area........ 
SECRETARY OF AGRICULTURE 
Power of, applying other than base pre-war period for determining pur- 
CRAG UO GE IE oo 5556 5 ck d o oee nee ques se misoa ee ae ee es 
Power of, limiting participation in referendum vote on proposed order only 
tr Gach producers allentend Dy CPOE. <.5...65 as ccciicec ks cisccvesebseeehs 
Power of, limiting regulation of milk to communities having comparable 
RIOOA A MARUI oi o's. ein cpld eke dv sin or MEHR nucle aA om tea en es nae 
Srcrions 8c (18) anp 10c or Act 
Right to challenge validity of, on ground of improper delegation to Secretary 
of legislative powers in absence of showing prejudicial action.......... 
StTaTEs 
Construction and Interpretation of Statutes 
Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation. . 
SraTures 
Construction and Interpretation 
Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation. . 
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VOLUME 2—1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
Purpose of, 49 F. Supp. 232 
AGRICULTURE DECISIONS 
Deeision of Secretary affirmed by Court 
Base PERIOD 
Power of Secretary to apply other than base pre-war period for determining 
purchasing power of milk, 127 F. 2d 907 
CoMMERCE 
Criterion of Power 
Criterion of Congressional power over intrastate activities affecting 
interstate commerce, 315 U.S. 110 
Extent of Federal Power 
Federal power over interstate commerce comparable to that of State 
over intrastate commerce, 307 U. S. 533 
Interstate commerce activities within State as protected by commerce 
clause of Federal Constitution, 307 U. S. 533 
Local activity in commodity as not affecting Federal regulation of 
" sales for interstate transportation commingled with intrastate trans- 
actions in such commodity, 307 U. S. 533 
Incidental Powers of Congress 
Incidental powers of Congress to make Federal regulation of price of 
milk effective, 315 U. S. 110 
Interstate 
Effect of intrastate competition upon, 315 U. S. 110 
Extent of power of Congress over, 315 U. 8. 110 
Intrastate 
Federal regulation of intrastate activity affecting interstate regulation, 
315 U. S. 110 
Federal regulation of intrastate activities conducted by persons also 
engaged in interstate commerce, 315 U. S. 110 
Federal regulation of intrastate activity which interferes with or 
obstructs interstate commerce, 315 U. 8. 110 
Federal regulation of price of intrastate milk affecting adversely 
policy of Federal act, 315 U. S. 110 
Power of Congress to regulate intrastate activities, 315 U.S. 110.... 
Reserved Powers of State 
Operation of the commerce clause upon activities within State, 307 
U.S. 533... 
ConstTiTuTIONAL Law 
Classification 
Differences in organization and purpose between cooperatives and 
business organizations as justifying different treatment of them, 
307 U. 8. 533 


870 





CUMULATIVE INDEX-DIGEST OF COURT DECISIONS (1943) 87] 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ConstitruTionaL Law—Continued Page 
Constitutionality of Act 
Agricultural Marketing Agreement Act of 1937 delegating broad powers 
to Secretary of Agriculture, after notice and hearing, to determine 
details to effectuate legislative scheme and to establish minimum 
prices to be paid producers for milk sold to handlers and disposed of 
by latter in liquid form or as milk products within marketing area, 
and providing for approval of order by producers, and that coopera- 
tive associations may cast vote of all their members, held, not an 
invalid delegation of legislative power to Secretary, and Order No. 27 
adopted by Secretary for regulation of prices under act limiting 
minimum prices to certain area, authorizing blending of prices and 
special differentials, establishing equalization pool, called the “pro- 
ducer settlement fund’, exempting cooperatives from payment of 
uniform prices, held, not unreasonably discriminatory in violation of 
due process clause of Fifth Amendment to Federal Constitution, 


Delegation of Legislative Power 
Determination of details of a legislative scheme by executive officers 
not inhibited by Federal Constitution, 307 U. S. 533 
Procedural safeguards as not validating unconstitutional delegation 
of power, 307 U. S. 533 
Statement of purpose and standards in economic legislation as con- 
trolling question of, 307 U. S. 533 
Validity of statutory provisions for approval of order by producers, 
307 U. S. 533 414 
Validity of statutory provisions for voting by cooperatives, 307 U.S. 533 415 
Due Process of Law 
Exemption of cooperatives from payments of uniform price as not 
constituting a discrimination violative of, 307 U. S. 533 415 
Justification of blending of prices, 307 U. S. 533 407 
Limiting minimum prices to certain area justified, 307 U. S. 533 
Provisions of equalization pool, called the “producer settlement fund,” 
as not violative of, 307 U. S. 533 
Special differentials as not constituting unreasonable discrimination in 
violation of, 307 U. S. 533 
Police Power 
State regulation of prices for the sale of milk as within orbit of, 307 


Right to challenge validity of sections of act in absence of showing prejudicial 
action under them, 127 F. 2d 907.. 
Courts 
Judicial Review 
Findings of Secretary accepted as true unless clearly erroneous, 49 F. 
Supp. 232 
Function of, 49 F. Supp. 232. . 
Judgment of administrative agency r will not be disturbed walens sieilag 
erroneous and unwarranted, 49 F. Supp. 232 
Reviewability of action of Secretary in applying other deme bene pre- 
war period for determining purchasing power of milk, 127 E. 2d 097. . 
Reviewability of action of Secretary in fixing limits of marketing 
area in milk marketing order, 127 F. 2d 907 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


DISCRETION 
Exercise of, by Secretary in applying other than base pre-war period for 
determining purchasing power of milk, 127 F. 2d 907 
Exercise of, by Secretary in fixing limits of marketing area in milk marketing 
order as not reviewable by courts, 127 F. 2d 907 


EvIDENCE 
Presumptions 
Executive acts as carrying presumption of the existence of state of facts 
justifying action, 307 U. S. 533 
JupiciaL History or CasE 
Proceedings in U. 8S. Supreme Court and Federal lower courts, 127 F. 2d 907. 


Lega TITLE 
Abstract inquiry as to holding of, relating to milk involved as not essential 
in determination of producer-handler status, 49 F. Supp. 232 


Moor Case 
Action challenging validity of original milk marketing order as not becoming 
moot upon adoption of amendment to order, 127 F. 2d 907 


Notice anp HEARING 
Validity of, where variances between proposed agreement and tentative 
approved agreement and proposed order existed, 127 F. 2d 907 


Orper No. 4 (GrEeaTER Boston) 
Bona Fide Producer 
Secretary’s findings that petitioners entered into a “herdmaster” 
contract for purpose of acquiring a producer-handler status as a 
subterfuge to evade the act, that petitioner was not a bona fide 
producer, that the milk reported by petitioners as of their own 
production was milk acquired from producers, and that the increased 
payments in equalization pool should be made by petitioners, 
sustained on the basis of the evidence before the Secretary, 49 F. 
Supp. 232 
Orper No. 27 (New York) 
Approval of Order 
Validity of provisions of act relating to, by cooperatives representing 
members, 307 U. S. 533 
Cooperatives 
Effect of activities of, involving ulterior motives in securing approval 
of order by producers, 307 U. S. 533 
Effect of activity of, upon issuance of order, 307 U. 8. 533 
Right to attack by proprietary corporations validity of provisions of 
order relating to exemption of, 307 U. 8. 533 
Ulterior motives of, as not affecting validity of approval of order, 


Validity of provisions of order for approval by, 307 U. 8. 533 
Fraud 

Allegation of, in adoption of order not sustained, 307 U. 8. 533 
Producers’ Settlement Fund 

Right to attack by handlers validity of payments to cooperatives from, 


Uniform Prices 
Validity of provisions exempting cooperatives from payments of, 
Ie I oes sg Oe ee Oe LON OU IE See PRA SIS te 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orper No. 41 (Cuicaaco) 
Commerce 
Regulation of intrastate milk 
Congressional intent that provisions of sec. 8c (1) of the Marketing 
Act of 1937 confer upon the Secretary of Agriculture authority to 
regulate the handling of intrastate milk which by reason of its 
competition with the handling of interstate milk so affects that 
commerce as substantially to interfere with its regulation by 
Congress, upheld, on the ground that the provisions so read are 
supported by the legislative history of the act which was adopted 
to conform to the Supreme Court opinion in the Schechter case 
distinguishing between intrastate activities “directly” and 
“indirectly” affecting interstate commerce, 315 U.S. 110 
Effect of variances between proposed agreement and tentative approved 
agreement and proposed order upon validity of notice and hearing, 
127 F. 2d 907 
Essential requirements to be complied with before issuance of, 127 F. 2d 907. 
Object of hearing under act relating to due notice of, and opportunity for, 
hearing upon proposed order, 127 F. 2d 907.. 
Secretary of Agriculture 
Powers of 
Where Supreme Court of the United States held that Congress, by 
provisions of sec. 8c (1), conferred upon Secretary authority to 
regulate the handling of intrastate milk, which, by reason of its 
competition with the handling of interstate milk, so affects 
interstate commerce as to interfere substantially with its regula- 
tion by Congress, and remanded the case for further proceedings 
on errors assigned below not passed on there, it is held: (1) the 
object of a hearing under provision’of act requiring Secretary to 
give due notice of and an opportunity for a hearing upon proposed 
order is to afford individuals the opportunity of hearing their 
objections and to give administrators the chance of obtaining 
information; (2) variances between proposed agreement and 
tentative approved agreement and proposed order did not affect 
the validity of the notice and hearing upon the proposed order; 
(3) the order was not defective for lack of recitation therein that 
it was favored by required number of producers; (4) Secretary 
has the powers: to limit participation in referendum vote to 
producers affected by order, to restrict regulation of milk to 
communities having comparable health standards, to apply 
other than base pre-war period for determining purchasing power 
of milk, and to limit minimum prices to be paid producers for milk 
disposed of by handlers in certain forms within marketing area; 
(5) where conflict exists between Federal and state Antitrust 
laws, later Federal law will prevail over earlier and conflicting 
state legislation; and (6) action challenging validity of milk 
marketing order does not become moot upon adoption of 
amendment to order, 127 F. 2d 907 
Validity of notice and hearing where variances between exoposed agreement 
and tentative approved agreement and proposed order existed, 127 F. 


Validity of order lacking recitation therein that it was favored by required 
number of producers, 127 F. 2d 907. 
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Orper No. 41 (Caicaco)—Continued 
Validity of provisions of, fixing minimum prices to be paid producers for 
milk where Secretary, in establishing parity prices, did not use base 
pre-war period of August, 1909, to July, 1914, as prescribed in act, 
127 F. 2d 907 
Validity of provisions of, limiting prices to be paid producers for milk 
disposed of by handlers in certain forms within marketing area, 127 F. 


RESTRAINTS OF TRADE 
Provisions of act giving cooperatives monopoly as not constituting, 


SECRETARY OF AGRICULTURE 
Power of, applying other than base pre-war period for determining pur- 
“chasing power of milk, 127 F. 2d 907 
Power of, limiting participation in referendum vote on proposed order only 
to such producers affected by order, 127 F. 2d 907 
Power of, limiting regulation of milk to communities having comparable 
health standards, 127 F. 2d 907 
Ssecrions 8c (18) anp 10c or AcT 
Right to challenge validity of, on ground of improper delegation to Secretary 
of legislative powers in absence of showing prejudicial action, 127 F. 2d 907 
Saerman Anti-Trust Act 
Provisions of act granting cooperatives monopoly as not violative of, 307 
U. S. 533... 
States ; 
Construction and Interpretation of Statutes 
Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation, 
127 F. 2d 907 
Power of, to regulate prices for the sale of milk, 307 U. S. 533 
STATUTES 
Construction and Interpretation 
Applicability of equalization fund provisions of act to cooperatives, 


Application of certain provisions of act to “agency” cooperatives, 


Consideration of Committee Reports, 315 U. 8. 110 

Consideration of legislative history, 315 U. S. 110 

Statement of individual legislators when not to be taken as persuasive of 
Congressional intent, 315 U. S. 110 

Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation, 
127 F. 2d 907 

Worps AND PHRASES 
Purchased, 307 U. S. 533 


COMMODITY EXCHANGE ACT 


AFFECTED WITH A PuBLic INTEREST 
Board of Trade as, 262 U.S. 1 
APPEAL AND ERROR 
Moot Question 
Right to invoke decision as to validity of statute on, 262 U.S. 1 


Page 
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COMMODITY EXCHANGE ACT~—-Continued 


Boarp OF TRADE Page 


Due Process of Law 
Regulating admission of co-operative associations to board of trade as 
not violative of, 262 U.S. 1 
Regulation of, in interest of public permissible, 262 U. 8S. 1 
Validity of Congressional requirement of record of transactions by, 


CoMMERCE 
Interstate 
Changing identity of form of commodity as not affecting interstate 
character of shipment, 262 U. S. 1 442 
Permitting temporary unloading of grain at market point as not taking 
it out of interstate commerce, 262 U.S. 1 442 
Regulation by Congress of dealing in grain futures held valid, 262 


442 
Regulation by Congress of sales of grain on board of trade held valid, 
262 U.S. 1 442 


ConstTiITUTIONAL Law 
Constitutionality of Act 
The Grain Futures Act which itself declares that parties and their 


transactions embraced within statute shall be considered to be in 
interstate commerce if such commodity is part of that current of 
commerce usually in grain trade, whereby grain and grain products 
and by-products thereof are sent from one state, with expectation 
that they will end their transit, after purchase, in another state, held 
constitutionally valid, and that grain so shipped and stored in 
warehouses, even though mixed with other grain, does not destroy 
its interstate character, 262 U.S. 1 
Due Process of Law 

Regulating admission of cooperative associations to board of trade as 

not violative of, 262 U.S.1....... 


PENALTIES 


Misdemeanor 
Validity of statutory requirement to evidence contracts executed on 


board of trade by a record in writing and declaring violation thereof 
misdemeanor, 262 U. S. 1 448 


SraTuTEs 
Who can question validity of, 262 U.S. 1 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
Decision of Secretary affirmed by Court 
APPEAL AND ERROR 
Effect of court decision setting aside rate order under act, 307 U. S. 183.... 
Proceedings to follow by Secretary after court decision setting aside his 
rate order under act, 307 U. S. 183 
Temporary Injunction 
Direct, appeal will lie to Federal Supreme Court from order of district 
court refusing temporary injunction in suit to enjoin orders of 
Secretary under act, 258 U. S. 495 
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Crasp AND DESIST 
Stockyard Services 

Issuance by Secretary of order prohibiting stockyard owner to refuse 

its facilities to market agency as not based on erroneous view of law 

that Secretary had jurisdiction over every controversy between 
EU ME EO APATITE oo. 2208 oii hod Wiad ele Wises Gos po acaee SPaelels rt 
Where market agency had been operating on stockyard for several 
years and there was no indication that its continuation in business 
depended upon degree of utilization of assigned pen space or volume 

of business, Secretary has power to order stockyard owner to cease 

and desist from refusing use of its stockyard facilities to such market 
SE Re 5 EIN ig ok ioin o n ves eons Bb ind wd ado nia eT aes v8 


CoMMERCE P 


Commission Men and Dealers 
Business transactions of, at various stockyards considered as part of or 
associated with interstate commerce, 258 U. S. 495............... 
Stockyards Business 
Various stockyard agencies as constituting interstate commerce agency, 
SAM ON TORN ee Sh cig oid a sheaite a cs Ge tasaratenes eid ei taser cee os eta 
ConstiTUTIONAL Law 
Constitutionality of Act 
Since stockyards of country constitute throat through which current 
of interstate commerce flows and transactions conducted therein by 
commission men and livestock traders or dealers are only incidental 
to current from West to East, and from one State to another, they 
cannot be separated from movement to which they contribute, and, 
therefore, it is within power of Congress under commerce clause to 
regulate stockyards as provided in Packers and Stockyards Act, 
SMT NM No ATES cs Ns, aa nearer WE oe Ta EER Oa ETS errs ais 
Due Process of Law 
Cease and desist order of Secretary prohibiting stockyard owner to 
refuse to render stockyard services as not depriving stockyard 
company of its property without due process of law, 49 F. Supp. 801. . 
Courts 
Action of, determined by public interest, 307 U. S. 183................. 
Administrative agencies and courts to respect one another’s independence, 
Re NN oo arats caro Sate ca et alors Sas US IE Ame ee a aes 
Inherent powers of, to order restitution of impounded funds, 307 U.S. 183. . 
Probing mental processes of Secretary of Agriculture by which he reached 







626 


621 


462 


462 


449 


conclusions not proper function of, 304 U. S. 1, 313 U.S. 409....... 517, 541 


Public criticism by the Secretary of Agriculture of Supreme Court decision 

as not disqualifying him on ground of bias, 313 U.S. 409.............. 

Relation between administrative agency and reviewing courts viewed as 

NE 0 Ey 6:5 oo bss d ridee erro g Hake Rkwaenteeees oes 

Reviewability of regularity of rate proceedings under act by, 298 U. S. 468. . 
Farr HEARING 

Effect of denial of request of party for admission of tentative report by 

SN SS PE iss oo ooo Se WE eR TS Ones Retles ed ees wees 

Effect of failure to hear interested parties separately, 298 U.S. 468...... 

Fair hearing as essential in administrative proceeding of a quasi-judicial 

NICE ES, S52 oh culeicie bs aia ace es ete a WI ena Ee hes 

Insufficiency of, where Secretary acted solely upon advice of subordinates, 

MR sic 5 ee ita s pero ee ee ne es rains 


527 
503 


504 
504 


514 
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Farr Hearinc—Continued Page 
Prerequisite of, in issuance of valid rate order under act, 298 U. S. 468.... 503 
Rate order under act as requiring full hearing which includes right to be 

advised of government’s contentions, 304 U.S. 1 
Right to hearing as including right to administrative inquiry, 304 U.S.1.. 517 
FInpiIngs 
Conclusiveness of Secretary’s findings in rate proceedings under act, 298 
503 
Secretary not bound to make specific findings that market injury was being 
threatened and that public interest was involved, 49 F. Supp. 801 

INJUNCTION 

Enforcement of Statute 
Equitable ground for injunctive relief against enforcement of statutes, 
involving severe penalties, 258 U. S. 495 

INTERSTATE COMMERCE COMMISSION 

Similarity of equitable character of proceeding to review order of, and that 
of Secretary under act, 307 U. S. 183 

Money 1n Court 

Propriety of withholding distribution of funds pending proceedings, 307 


Question of disposition of funds impounded in district court as for decision 
of the court, 304 U.S. 1 
PacKERs AND StockyaRDs AcT 
Plenary powers of Secretary to regulate business of public stockyards and 
their market agencies under, 49 F. Supp. 801 


Pusiic UTILITIES 
Legislative Regulation 
Business of various livestock yards as affected with public interest 
subject to, 258 U. S. 495 


RaTE PROCEEDING 
Fair Hearing 

Order of Secretary of Agriculture fixing maximum rates to be charged 
by market agencies at stockyards held invalid as no reasonable 
opportunity was accorded in this case for “full hearing’? which 
embraces not only right to present evidence but also right to know 
claims of opposing party and to meet them, and although it was not 
function of court to probe mental processes of Secretary in reaching 
his conclusions, if he gave hearing which law requires, Government’s 
petition for rehearing based on ground of inconsistency of decision on 
this appeal with rulings on earlier appeal, and upon ground of surprise, 
denied, 304 U.S. 1 

Since function of Secretary of Agriculture in fixing rates under Packers 
and Stockyards Act is not only legislative but also judicial in char- 
acter, the Court ruled that a full hearing of both evidence and 
argument must be given, nothing can be treated as evidence which 
is not introduced as such, facts and circumstances which ought to be 
considered must not be excluded, and those that should not legally 
influence conclusion must not be considered, and held that rate 
order under act is invalid where Secretary, by whom order was 
signed, did not personally hear or read any of the evidence presented 
at hearing, or hear and consider oral argument made, or read or 
consider briefs submitted, but derived his sole information with 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


Rate Proceepinc—Continued Page 
Fair Hearing—Continued 
respect to proceeding from consultation with subordinates, 298 
RTO rete eet ges LE + SIDER De aia wee a ee a a 498 
Retention of Funds by Court 
Where an order of the Secretary of Agriculture fixing stockyards 
rates was set aside for procedural defects, the court which has 
impounded the funds comprising the difference between existing 
rates and the lower rates prescribed for stockyard agencies pending 
the determination of the validity of the order, should retain the 
funds for such distribution as may appear equitable after the reason- 
ableness of existing rates has been properly determined in the 
< reopened groceeding, B07 U8) 188. us... oc evees eee cveeveeecce 523 
Validity of Rate Order 
Order of Secretary of Agriculture fixing maximum rates to be charged 
by market agencies for their services at Kansas City Stockyards 
held valid as against objection that Secretary based his judgment on 
conditions existing at date of original order without considering 
subsequent changes as such contention is disproved by record, and 
public criticism by Secretary of decision of Supreme Court in litiga- 
tion over rate order based on mistaken belief that decision meant 
return of impounded funds to market agencies held not to disqualify 
Secretary on ground of bias from subsequently determining rates 
which shall govern in distributing impounded funds, 313 U.S. 409.. 533 


REASONABLENESS OF RATES 
Power of Secretary to determine, 307 U.S. 183.....................005. 528 


SECRETARY OF AGRICULTURE 

Justification of order of, requiring stockyards company to desist from 
enforcing its determination to exclude commission company from acting 
as market agency at stockyards on ground of discrimination, 49 F. 


































Plenary powers of, under act, 49 F. Supp. 801.....:.................0.. 
Power of, to determine reasonableness of rates under act, 307 U. 8. 183.. 528 
Supervisory authority of, under act as not involving merely “freedom to 


DOI IO a ON cs 5.0 Sosa nooo skew Seay ore ieet wane 626 


SraTUTES 
Construction and Interpretation 
History and evil aimed at considered in interpretation of, 258 U.S. 495. 460 



















PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE OF Goops 
Payment of express charges on arrival of goods specified in shipping number 







is ON RNAE ARS A Er I MO oss 5.55.5: ow) wade oe rsare vee ee bei iE EO 635 
AGRICULTURE DECISIONS 
Decision of Secretary affirmed by Court.................... cece cues 630 






ConsTITUTIONAL Law 
Constitutionality of Act 
In so far as the Perishable Agricultural Commodities Act assumes 
jurisdiction over dealers while they are engaged in buying agricultural 
commodities in interstate commerce, it is held valid under commerce 
clause of the Federal Constitution, 75 F. (2d) 67................. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE 
Secretary’s reparation orders as constituting prima facie evidence of facts 
found by him, 75 F. (2d) 67 
Factors 
Commerce 
Sale and purchase of citrus fruit contemplated for shipment to other 
states as constituting interstate commerce, 75 F. (2d) 67 
Evidence 
Dealer may overcome prima facie effect of Secretary’s order and show 
commodity was sold in intrastate commerce, 75 F. (2d) 67 
REJECTION OF Goops 
Exercising dominion over goods as not constituting, 49 F. Supp. 689.... 
REPARATION 
Failure to Pay 
Where complainant—Pennsylvania licensee under act—claimed dam- 
ages against respondent in amount representing balance due on 
shipments of rhubarb purchased by respondent from tomplainant 
and former alleged in his answer that transaction was a consignment 
for sale and that rhubarb did not conform to grade and form specified, 
it is held that since respondent paid express charges on arrival of 
commodity, transaction constituted sale and not consignment, and 
that since respondent exercised dominion over goods and failed to 
complain to seller as to condition of rhubarb until almost a year later, 
respondent’s action does not constitute rejection, but rather accept- 
ance of goods, rendering him liable, as held by Secretary of Agricul- 
ture, for balance of purchase price, 49 F. Supp. 689 
SaLes 
Transaction constituting sale and not consignment, 49 F. Supp. 689...... 





